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1 INTRODUCTION 

1.1 Disclaimer 

1.1.1 This brief analysis of the Adjudication procedure does not offer Legal Advice. The Guide 

sets out the procedures required under the various Acts and Schemes of which a 

complaining party should be aware. 

1.2 Background to the Hunt ADR Construction Adjudication Scheme 

1.2.1 Hunt ADR acts as an Adjudicator Nominating Body (‘ANB’) as defined in the Housing 

Grants Construction & Regeneration Act 1996 (‘Act’). A referring party may choose to 

apply for us to nominate an adjudicator where a contract names us as the ANB or fails to 

(a) specify an adjudicator by name or (b) specify the name of an ANB. 

1.2.2 Whilst most ANB's operate to a five-day timescale, we will undertake that where asked to 

nominate we shall do so within three days of receipt of the application, including at 

weekends but not including bank holidays. 

1.2.3 We will only nominate trained adjudicators and we are committed to keeping party costs 

down by use of our Small Claims Scheme. 

1.2.4 Referrals can be made to our adjudicators to act under The Hunt ADR Construction 

Adjudication Rules or any set of adjudication rules. To make a referral now complete the 

referral form below. Our referral fee is £245 plus VAT, which is significantly less than 

many others in this market. 

Small Claims Scheme 

1.2.5 Where a referral is made to us and the claim is for up to £125,000 the adjudicator's costs 

are limited to £4,750 plus VAT. 
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General Claims 

1.2.6 Where a referral is made to us and the claim is for more than £125,000 the adjudicator's 

fees will be negotiated between the adjudicator and the parties. 

1.3 The need for a Sub-Contractors/Small Business Adjudication Scheme 

1.3.1 Often the first cry from any sub-contractor is where is my money. It is often more 

important than what is the contract, what is the sub-contractor required to do? 

1.3.2 And yet it is the most contentious area of any relationship. It is problematic and creates 

really bad relationships. These problems and bad relationships are usually quite 

unnecessary. 

1.3.3 The reason is that often the main contractor and or employer and the sub-contractor do 

not understand how they are meant to work together. 

1.3.4 The main contractor will often inform the sub-contractor that the terms for the work and 

payment are to be the same as that of the main contractor. Sub-contractors rarely ask to 

see the main contract, the reason being to check whether the main contractor is telling the 

truth. This is embarrassing to both parties. Even more, rarely do sub-contractors request 

any amendment of that sub-contract. 

1.3.5 And that, of course, assumes that there is a written sub-contract. There are far too many 

instances of a sub-contract not being put into any written format. There is a meeting. At 

that meeting, the main contractor or the employer will discuss with the sub-contractor 

what the employer or main contractor requires the sub-contractor to carry out. 

1.3.6 The employer or main contractor may then ask what price will be required to carry out 

these works. Quite often the employer or main contractor will inform the sub-contractor 

exactly what their price will be. It would be a matter of ‘take it or leave it.’ The sub-

contractor will then be put in the position of either proceeding or leaving the room as it 

were. It could well be that the sub-contractor is asked to start on the following Monday. If 
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the sub-contractor is content with the price and the work to be carried out, then it will not 

necessarily be in his interest to demand a written contract. 

1.3.7 Sub-contractors do not understand that they are quite capable of sending an email to the 

main contractor or employer stating the terms, which have been agreed. It is quite 

frequently a 10-minute task. 

1.3.8 And once it is done it is up to the employer or main contractor to reject that 

communication. If the communication is not rejected, then usually the contents of the 

email will be the terms of the agreement. 

1.3.9 If nothing else the sub-contractor is then at least sure of two elements. One that it will be 

paid and secondly what the definition of the work to be carried out is. 

1.3.10 If the sub-contractor is fortunate enough to have a written contract of a standard format, 

then there will generally be a definition of how often and in what proportion the sub-

contractor will be paid. 

1.3.11 There will also be provisions terms in the contract, which state clearly when a main 

contractor or employer may withhold all, or part, of the payment. The sub-contractor 

needs to be very clear in its mind as to when these terms may be imposed upon him. 

1.3.12 Then there is the situation, which frequently occurs where there is no written contract. A 

contract typically may have a duration of 3 to 6 months and if there is no contract it is 

possible for the employer or main contractor to attempt to withhold payment for the 

contract period. This behaviour will destroy many sub-contractors. 

1.3.13 As with every business cash flow is vital. Maybe there is an overdraft to repay and even 

more importantly wages of the members of the sub-contractor’s team. What this guide 

will attempt to do is to inform sub-contractors as to what to do in any situation with 

regards to payment. 
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1.3.14 This guidance note provides guidance for parties who think that they are participating in 

construction operation contracts as defined in the Act to refer to section 105 to determine 

whether the contract works is a construction operation. 
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2 BACKGROUND 

2.1 The need for adjudication 

2.1.1 Sir Michael Latham in publishing his results of his report on the construction industry1 in 

July 1994 detailed what he considered to be unfair and unethical practices. One of which 

was to deny or frustrate another parties request of right to immediate adjudication, hence 

the Housing Grants Construction and Regeneration Act 1996 (HGCRA 1996) was passed 

by parliament which created a “right  to refer a dispute arising under the contract for 

adjudication,”2 adjudicate disputes. The statutory mechanisms for adjudication have been 

incorporated into retrospective contracts, such as the JCT SBC/Q 2005 which states under 

Section 9.2 that “if a dispute or difference arises under this Contract which either Party wishes to 

refer to adjudication, the Scheme shall apply.”3 

2.1.2 The parties to a contract can agree on the procedure for adjudication, as long as it complies 

with the statutory requirements of the HGCRA 1996, which the JCT suite of contracts does. 

If the contract adjudication provisions do not comply with section 108 of the HGCRA 1996, 

then the statutory instruments including the Scheme for Construction Contracts 

Regulations 1998 would apply. As explored in John Mowlem & Co Plc v. Hydra-Tight Ltd 

(2001), the contract must meet the compliance of the HGCRA 1996.4 However, two 

simultaneously adjudications could occur under the contract procedure and another 

Scheme for Construction Contracts Regulations, which would be very complex and as in 

such an event, the parties should agree to stop the adjudication under the contract and 

continue under the scheme.5 If the construction contract is outside the scope of the 

 

1 LATHAM, M. Constructing the Team,  (1994), Report Published by HMSO. 
2The Housing Grants Construction and Regeneration Act 1996, Section 108(1). 
3 JCT 2005, Joint Contracts Tribunal Standard Building Contract with Quantities, SBC/Q, Rev 2 : 2009, Sweet & Maxwell, Section 
9.2. 
4 John Mowlem & Co Plc v. Hydra-Tight Co plc (t/a Hevilifts) [2001} 17 Const LJ 358, TCC. 
5 COTTAM,G. Adjudication under the Scheme for Construction Contracts, (1998) Thomas Telford, London. 
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HGCRA 1996 but the parties have agreed upon an adjudication procedure the courts will 

enforce it as determined in Nordot Engineering Services Ltd v. Siemens Plc (2000).6 

2.1.3 Latham’s ideology of adjudication was not to set a final binding decision, but prevent an 

immediate or rapid remedy to assist in resolving the dispute. However, the Act provided 

that an adjudicator’s decision is “binding until the dispute is finally determined by legal 

proceedings, by arbitration or by agreement.”7 This is capsulated by the JCT suite of contracts 

under Section 9 by giving the Alternative Dispute Resolution options to the parties should 

a dispute arise. This was encouraged and is still being encouraged by the courts to which 

they wish parties to attempt to mediate or adjudicate their disputes prior to involving the 

courts in litigating the dispute. Nevertheless, it has been argued that not all disputes 

should go through ADR prior to the courts as some are too complex.8  

2.1.4 This is proven in that adjudicator is appointed on “the appropriate expertise and experience,” 

for the disputes if not then they have the option to appoint an “independent expert with such 

expertise and experience to advise and report.”9  Furthermore under the Contract Particulars 

9.2.1 the parties have an option to name the nominating body for if a dispute arises, upon 

which under the JCT is only five bodies upon which JCT feel are appropriately skilled to 

appoint a suitable adjudicator within a building contract. This has been designed to ensure 

that any building dispute is adjudicated by a suitable adjudicator with building 

knowledge, to ensure a sense of practicality is applied to the decision as opposed to the 

strict interpretation previously given by the courts.10 

2.2 Background to the Act 

2.2.1 The reason for the Housing Grants, Construction and Regeneration Act 1996 coming into 

force was among other matters and there are many other matters considered by this Act 

 

6 Nordot Engineering Services Ltd v. Siemens Plc (2000) TCC. 
7 The Housing Grants Construction and Regeneration Act 1996, Section 108(3). 
8 CIB Properties Limited v. Birse Construction [2004] EWHC 2365 (TCC); [2005] 1 WLR 2252; [2005] BLT 173. 
9 JCT 2005, Joint Contracts Tribunal Standard Building Contract with Quantities, SBC/Q, Rev 2 : 2009, Sweet & Maxwell, Section 
9.2.2.2. 
10 Tim Butler Contractors Limited v. Merewood Homes Limited (2000) TCC; (2000) 18 Const LJ 1, Page 74. 
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that there were major structural problems within the construction industry. One of these 

problems was very poor treatment of contractors and sub-contractors by employers. "Poor 

treatment" means that if contractors or sub-contractors were not paid, they usually had to 

apply to the court for an order that the employer pays the money due to them. This caused 

many unnecessary bankruptcies and business failures. This Act attempts to bring that 

major problem to an end. The Act was then amended in 2011 with the Local Democracy 

Economic Development and Construction Act, this guidance note provides details of the 

Act and the amendments. 

2.2.2 The basic concept of the Act is that whenever there is a construction contract, which 

involves construction operations, and then the payment provisions of the Act apply. It is 

important to determine whether the works involve construction operations and therefore 

the payment provisions of the Act apply. 

2.2.3 The point to emphasise and underline is that the sub-contract whether in writing or purely 

by word-of-mouth shall have terms which require the sub-contractor to be paid on a 

regular basis. 

2.2.4 This comment may seem nonsense to many sub-contractors. Sub-contractors will say that 

if there is just an agreement and a handshake how can they have any rights for payment. 

The key point is that they can count upon various compulsory elements, which have to be 

in place for the payment provisions to be relied upon. However, the people writing the 

Act had clearly in mind the situation where there was no written contract. So, the Act 

ensured that there was a similar set of rules in place called the scheme.  

2.2.5 The scheme comes into force or replaces the Act where elements which were key to 

imposing the conditions of the Act are missing. The scheme was very similar to the terms 

and conditions of the Act except it did not make compulsory the requirement for instance 

that the agreement is in writing. The people writing the Act were made fully aware that 

there were situations where there was purely a spoken agreement sealed for instance by a 

handshake or by nothing else. There are many occasions where the main contractor or the 

employer will inform the sub-contractor to start immediately without any reaction 
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required from the sub-contractor other than the action of starting on site. The act of starting 

on site creates an agreement between the employer and or main contractor and the sub-

contractor. If there is a misunderstanding and the employer and or main contractor did 

not intend that the sub-contractor start immediately then it is up to the employer or main 

contractor to immediately inform the sub-contractor that there has been an error and that 

the sub-contractor should leave the site forthwith. 
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3 INTRODUCTION 

3.1 General 

3.1.1 The structure of the guidance notes is a step by step guide into obtaining payment. The 

steps to obtaining payment are summarised below with reference to the relevant section 

for guidance. 

3.2 Structure 

(a) Step 1: Determine whether the works are defined as construction works under the Housing 

Grant Construction Regeneration Act (Section 4); 

(b) Step 2: Determine what your payment terms are (Section 5); 

(c) Step 3: Determine whether payment is being wrongfully withheld (Section 6); 

(d) Step 4: Consider/commence suspending performance (Section 7); 

(e) Step 5: Determine whether you require a Professional Advisor (Section 10); 

(f) Step 6: Understand what types of disputes can be adjudicated (Section 11); 

(g) Step 7: Crystallise the dispute (Section 14); 

(h) Step 8: Commence the adjudication procedure (Section 14); 

(i) Step 9: If required, appoint new adjudicator (Section 14.15); 

(j) Step 10: If required, enforce adjudicators decision (Section 14.9). 

3.2.2 Please note if you determine from reading associated sections for step 1 that your works 

do not fall within the Act then this guidance does not offer advice. 
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4 TYPE OF SUB-CONTRACT WORKS 

4.1.1 It will usually be obvious to most sub-contractors that what they are doing is part of the 

construction process. However, there are specialist sub-contractors whose work may not 

be considered to be part of construction operations.  

4.1.2 Sub-contractors must determine whether the works do not form part of the construction 

operations, because the payment provisions of the Housing Grants, Construction and 

Regeneration Act 1996 and or the scheme do not apply.  

4.2 Is the Sub-contract Works A Construction Operation?  

4.2.1 Section 105 of the Housing Grants Construction Regeneration Act attempts to describe 

construction operations. Section 105 (1) applies to situations where there is a written 

contract and the Act applies. The first element of Section 105 subsection (1) (a) is 

straightforward in that it identifies construction operations where there has been an: 

“active construction, alteration, repair, maintenance, extension, demolition or dismantling of buildings, 

or structures forming, or to form, part of the land whether permanent or not;” 

4.2.2 A sensible reader would consider that the definition above would be quite sufficient to 

cover the vast majority of construction work. Sadly, the group who drafted the Act did 

not think that way. 

4.2.3 Therefore anything, which follows the very sensible definition of subsection (1), only 

reduces the effectiveness of the subsection. That means that clear references to alteration 

maybe conditional on whether or not the operation takes place in a certain type of 

building. Surely that was not the intention of the Act. However, that is the situation. 

4.2.4 In order to make it clear subsection 1(b) says: 

“Construction, alteration, repair, maintenance, extension, demolition or dismantling of any works for 

me, or to form, part of the land, including (without prejudice to the foregoing) walls, roadworks, 

powerlines, telecommunication apparatus, aircraft runways, docks and harbours, railways, inland 
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waterways, pipelines, reservoirs, water mains, Wells, sewers, Industrial plant, and installations for 

purposes of land drainage, coast protection or defence;” 

4.2.5 It is quite clear that there is a good chance of duplication when subsection (a) is compared 

with subsection (b). This complexity does not assist a sub-contractor. The various 

examples stated in subsection (b) are merely examples. 

4.2.6 Except of course, that a sub-contractor must look at subsection (b) and decide whether or 

not the main works or the main contract involves any of the works described in subsection 

(b). Any sub-contractor with experience of construction work will consider that it is a 

construction contract if it involves an operation on a construction site is or forms part of 

the works described in subsection (b). 

4.2.7 Therefore, it can immediately be seen that if there are conflicting definitions within 

subsections (a) and (b) it is vital for the sub-contractor where there is a written contract to 

establish from the outset whether what it is being asked to do is a construction operation. 

4.2.8 This guide is not here to identify examples where the courts have decided what was or 

was not a construction operation. This guide is merely to alert the sub-contractor as to 

some of the concerns that will or may arise. 

4.2.9 Just to emphasise the problems which arise from subsection (b) by defining the 

construction operations for examples works to powerlines and or aircraft runway is the 

subsection (b) deliberately exclude works relating to airport controlling towers and airport 

power stations. It is obvious that the definition as stated in the Act is confusing. 

4.2.10 This guide is not to encourage the sub-contractor to despair but to urge the sub-contractor 

to at the very beginning seek a simple written clarification of whether its sub-contract falls 

within the definition of construction operations. 

4.2.11 Subsection (c) of the Act says: 
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“Installation in any building or structure of fittings forming part of the land, including (without 

prejudice to the foregoing) systems of heating, lighting, air-conditioning, ventilation, power supply, 

drainage, sanitation, water supply or the fire protection, or security or communications systems;” 

4.2.12 Again, a glance at subsection (c) would suggest that any of the works identified in this 

subsection are covered by subsection (a). 

4.2.13 There is also a question raised in the wording of subsection (c) where fittings are required 

to form part of the land. What is meant is that the fittings should be fixed to the structure 

and that structure forms part of the land. There is no requirement for the fittings to form 

part of the land. Especially as there is no definition of part of the land. 

4.2.14 Subsection (d) is as follows: 

“External or internal cleaning of buildings and structures, so far as carried out in the course of their 

construction, alteration, repair, extension or restoration;” 

4.2.15 It should be totally obvious that cleaning whether internal or external will be a 

construction operation when any of the types of work identified are being carried out. 

However, the important method to note that maintenance is not included in this 

subsection where it is included in subsection (b). 

4.2.16 Also, an important point for the sub-contractor to focus upon is that this subsection in 

particular, subsection (d), identifies buildings and structures. It does not say building or 

structures. Whereas in subsection (a) the reference is to buildings or structures. 

4.2.17 Unhelpfully Section 105 of the Act does not define building or structure. It would be more 

helpful just to limit the definition to the word structure. 

4.2.18 Subsection (e) is set out as follows: 

“Operations which form an integral part of, or a preparatory to, or after rendering complete, such 

operations as previously described in this subsection, including site clearance, earthmoving, excavation, 
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tunneling and boring, laying of foundations, direction, maintenance or dismantling of scaffold, site 

restoration, landscaping and the provision of roadways and other access works;” 

4.2.19 There are fundamental complaints about this subsection. This is surplus to requirements. 

All that is required is that the subsection shall make clear that construction works mean 

repairs to works of all appropriate nature and those works are required when the works 

have been completed and site clearance is taking place. 

4.2.20 The fact that so many different operations are described in this subsection, as in the others, 

only raises its major concerns as to whether the items excluded fall to be identified as 

construction operations. There is a clear implication that they are not construction 

operations. 

4.2.21 Subsection (f) of section 105 says: 

“Painting or decorating the internal or external surfaces of any building or structure.” 

4.2.22 Again, here is the confusion with the reference to a building or structure as opposed to a 

building and structure. 

4.2.23 It would have been quite sufficient to refer to painting and decorating in three words in 

subparagraph (a). 

4.2.24 Therefore, any sub-contractor can easily identify, what is or what is not a construction 

operation. Let it be assumed that the majority of the works will form a construction 

operation. 

4.2.25 However, it is emphasised that all sub-contractors should enquire before they sign a sub-

contract whether or not the work, they are being contracted to carry out forms part of a 

construction operation. 

4.2.26 For the sake of argument and simplicity sake sub-contractors are requested to assume that 

the same definitions apply where there is not any written contract. 
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4.2.27 This appears to be very confusing because how can there be definitions of something 

which does not exist. 

4.2.28 So, the first matter to consider even before agreeing to the sub-contract is to ask the 

employer or main contractor whether the sub-contract is described or defined as a 

construction operation. 

4.2.29 Some employers or main contractors will look surprised at the request. Therefore, sub-

contractors should and must be aware that the question of payment in the construction 

industry is governed by the Housing Grants, Construction and Regeneration Act 1996 and 

any subsequent amendments. 

4.3 What Works Do Not Fall Under the Act? 

4.3.1 Section 105 of the Housing Grants, Construction and Regeneration Act 1996 lists the 

operations, which are not construction operations. 

4.3.2 It is very important to remember that this Act has been put together by Members of 

Parliament and Members of the House of Lords who disagree as to what should be put in 

and what should be excluded. 

4.3.3 It’s quite clear from the report from Hansard that the members of the House of Commons 

were fairly ignorant of what they were doing whereas the contributions from the members 

of the House of Lords were fairly expert. 

4.3.4 Unfortunately, the House of Lords failed to see the wood for the trees. They represented 

various expert groups; quite understandably they wanted to make sure that the views of 

those groups figured prominently in the Act. They did not look at it from the point of view 

of contractors or the sub-contractors. 

4.3.5 A few of the members of the upper house are former civil engineers or structural 

engineers. They do not have or did not have the hands-on experience required to provide 

a simple clear document. 
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4.3.6 Subsection (a) states:  

“Drilling for or extraction of oil, or natural gas;” 

4.3.7 It is understandable that the act of drilling when the drilling takes place in the sea could 

be excluded from a construction operation it is frankly thought ridiculous to exclude all 

the operations leading to the act of drilling from the provisions of this Act. It is important 

to remember that this Act refers to payment. Why the contractors and sub-contractors 

working in the operation of construction of or maintenance of or repair of or demolition 

of drilling equipment should be excluded is unclear. The only reason can be that the oil 

and gas industry wish to impose their own rules upon sub-contractors and contractors of 

course. 

4.3.8 Subsection (b) refers to: 

“Extraction (whether by underground or surface working) of minerals, tunneling or boring or 

construction of underground works for this purpose;” 

4.3.9 Other than the fact that the definition defies common sense in the way it is read what is 

intended that any works of construction related to the extraction of minerals should be 

excluded. 

4.3.10 Subsection (c) states:  

“Assembly, installation or demolition of plant or machinery, or erection or demolition of steelwork for 

the purposes of supporting or providing access to plant and machinery, on a site where the primary 

activity is Nuclear processing, power generation, or water or effluent treatment, or Reproduction, 

transmission, processing or bulk storage (other than warehousing) of chemicals, pharmaceuticals, oil, 

gas, steel or food and drink;” 

4.3.11 There are two distinct elements to this subsection. The first refers to plant and machinery. 

This plant or machinery or supporting steelwork (there could well be another form of 

supporting structures such as concrete) are excluded. And note the fact that there is no 
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reference to land, where the primary activity is nuclear processing or one of the other 

elements of the definition. 

4.3.12 There is an attempt to exclude from construction nuclear processing and power 

generation. And yet the construction of a nuclear power plant and or a plant for power 

generation does not appear to be excluded. There is no logic to this. 

4.3.13 If work on a nuclear plant is excepted as a construction operation, then it is obvious that 

the accompanying plant or machinery where the primary activity is a nuclear power plant 

should also fall within the same category. 

4.3.14 Secondly, the subsection examines and excludes plant or machinery which is linked to the 

production et cetera of chemicals, pharmaceuticals et cetera and or food and drink. It is a 

little difficult to see how bulk storage of food and drink together could produce any 

understandable concept. 

4.3.15 Yet again there are nonsensical directions as to what constitutes or does not constitute a 

building or rather construction operation. 

4.3.16 Although it is not necessarily pertinent a question needs to be asked as to why the bulk 

storage facilities for whatever purpose should be excluded from a construction operation. 

4.3.17 Subsection (d) addresses: 

“Manufacture or delivery to site of (i) Building or engineering components or equipment, 

(ii) Materials, plant or machinery, 

Or 

(iii) Components for systems of eating, lighting, air-conditioning, ventilation, possibly, drainage, 

sanitation, water supply or fire protection, or for security or communication systems.” 

4.3.18 This is one series of directions which are sensibly excluded from construction operations. 

The items identified make sense. What the construction industry is attempting to do 
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successfully is to exclude Payment regulations to any contractor supplying the materials, 

which are then used within the construction and operation process. 

4.3.19 The exception is important. It states that the exclusions will not apply where a contract is 

given to a sub-contractor or a contractor to supply and fit. Or rather to manufacture, 

supply and fit. 

4.4 Is the Work Residential? 

4.4.1 Section 106 of the Act states: 

“Provisions not applicable to contract with residential occupier” 

4.4.2 The Act intends to exclude all construction operations where there is an element of 

domestic house building within the scope of works. 

4.4.3 Subsection (1) says: This part does not apply to a construction contract with a residential 

occupier (see below), or to any other description of construction contract excluded from 

the operation of this part by order of the Secretary of State. 

4.4.4 It makes sense that section 106 does not apply where there is a residential use because that 

is what it states in the heading. 

4.4.5 Subsection (2) states: 

“A construction contract with a residential occupier means a construction contract which principally 

relates to operations on a dwelling which one of the parties to the contract occupies or intends to occupy 

as his residence.” 

4.4.6 In this subsection dwelling means a dwelling house or flat; And for this purpose, 

Dwelling-house does not include the building containing a flat, and Flat means separate 

and self-contained premises constructed or adapted for use for residential purposes and 

forming part of a building from some other part of which the premises are divided 

horizontally. 
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4.4.7 It appears that what is intended is that where the employer is the occupier or intended 

occupier then such a contract which involves specialist sub-contract services does not fall 

under the payment provisions.  

4.4.8 It is generally thought that where the main contractor has a contract to construct a 

property for the intended occupier then any sub-contract which is entered into by the main 

contractor will not be excluded from the Act. 

4.4.9 There are opinions that it would be illogical to allow a sub-contractor to benefit from the 

payment provisions of the Act when the main contractor cannot do so. 

4.4.10 It is also important to appreciate that if the sub-contractor has insisted on having a written 

contract with payment provisions contained in the contract then the contract itself is 

subject to the Act. This is another situation where input from the sub-contractor in terms 

of the sub-contract is very important. 

4.5 Professional Negligence Claims 

4.5.1 The exclusion of professional negligence was discussed within the Hansard report,11 as 

the new clause drafting was creating a “tighter definition,” to “restrict disputes,” for 

“allegations of professional negligence.”  This would restrict the view that Latham set out to 

create which was a “right to refer a dispute arising under the contract for adjudication,”12 if 

adjudication was to exclude professional negligence disputes. Furthermore this could 

discourage parties from ADR for professional negligence leading disputes to become 

conducted lengthily and costly litigation disputes.13  The ratio decidendi, for the reasons of 

excluding professional negligence could be to prevent complicated disputes being 

 

11 Extract from Hansard [Hansard 8 July 1996 columns 90-91] accessed from; 
http://www.publications.parliament.uk/pa/cm199596/cmhansrd/vo960708/debtext/60708-26.htm#60708-26_spmin0; 
12 The Housing Grants Construction and Regeneration Act 1996, Section 108(1). 
13 Dutton v. Bognor Regis UDC [1972] 1 Q.B. 373. 

http://www.publications.parliament.uk/pa/cm199596/cmhansrd/vo960708/debtext/60708-26.htm#60708-26_spmin0
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referred to adjudication as it has been argued that not all disputes should go through ADR 

prior to the courts as some are too complex.14 

4.5.2 The Act provides provisions under section 104 (2) (a) for the Act to apply to those who 

undertake “to do architectural design or surveying work.”15 If this section was excluded then 

this could lead to a natural injustice in that consultants could argue that they are 

unaffected by the Act and do not fall within a Construction Act.16 However the 

professional services being undertaken must be proven to be associated with actual 

construction activities or operations17 to prove successful for the adjudicator to have 

jurisdiction.18 

4.5.3 Adjudication can provide a provisional final decision which can later be challenged in 

arbitration or litigation. As such a challenge to that a professional has been negligible in 

their omission or act can then be raised later but adjudication provides a short-term 

remedy to ensure the contract continues.19 As such removing these disputes from 

adjudication, limits the possibilities for parties to seek resolution of disputes and as 

Latham stated adjudication is “key to settling disputes in the construction industry.”108 

 

14 CIB Properties Limited v. Birse Construction [2004] EWHC 2365 (TCC); [2005] 1 WLR 2252; [2005] BLT 173. 
15 Housing Grant Construction Regeneration Act 1996, Section 104 (2) (a). 
16 Gilles Ramsay Diamond v. PJW Enterprises Ltd [2002] CILL 1901-1903. 
17 Palmers Ltd v. ABB Power Construction [1999] BLR 426. 
18 Fencegate Limited v. James R Knowles Limited [2001] CILL 1757-1759. 
19 London & Amsterdam Properties Ltd v. Waterman Partnership Ltd [2003] EWHC 3059 (TCC); [2004] BLR 179; 94 Con LR 154. 
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5 METHOD OF AGREEMENT 

5.1.1 The whole purpose of this guide is to emphasise to sub-contractors that the best option is 

to have a standard form sub-contract agreement signed by both parties. If that is not 

possible then at all times communicate with the main contractor or employer with 

information that would lead any knowledgeable sub-contractor to consider that there was 

a contractual relationship. 

5.1.2 The 1996 Act was amended in October 2011. Although it seemed pretty clear that the Act 

included contracts not in writing the amended Act now makes clear that the provisions of 

the Act apply where there is a handshake agreement other than otherwise known as an 

oral agreement. 

5.2 Written Agreement 

5.2.1 Section 107 of the Act is very important for sub-contractors, the reason being, it identifies 

the terms and conditions, which are applicable when there is an agreement in writing. 

5.2.2 Subsection (1) states: 

“The provisions of this part apply only where the construction contract is in writing, and any other 

agreement between the parties as to any matter is effective for the purposes of this part only if in writing.” 

5.2.3 What is intended is that there shall be a clear requirement for the agreement to be in 

writing. Then there should be a statement that where there is no written agreement then 

the provisions of the Act do not apply. It would just state the obvious and make it clear to 

anyone reading the Act as to what was included or not. 

5.2.4 The reference to the expressions being agreement et cetera shall be construed accordingly 

is also meaningless. What is intended is that the parties shall be reminded that any 

agreement is an agreement. The direction does not state that it shall comply with the terms 

and conditions needed to make an effective contract. Thus, offer acceptance and 

consideration/payment. 
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5.2.5 Subsection (2) states: 

“There is an agreement in writing: 

(a) if the agreement is made in writing (whether or not it is signed by the parties), 

(b) if the agreement is made by exchange of communications in writing, or 

(c) if the agreement is evidenced in writing.” 

5.2.6 So, what is an agreement in writing? 

5.2.7 Presumably, it includes in the first definition a standard form of sub-contract which is 

given to the sub-contractor and which the sub-contractor relies upon and commences 

work as a result. 

5.2.8 Most sub-contractors will ask themselves why if they have a written contract cannot that 

contract be signed. The best practice is that where there is a written standard form contract 

then, the sub-contractor should sign his copy, scan or photocopy the original and return 

the original signed copy to the main contractor and or employer. 

5.2.9 At the same time, the sub-contractor should inform the main contractor and or employer 

by email or text that the sub-contract has been signed and state the date of which it was 

signed. That is the best practice. 

5.2.10 The next definition refers to an exchange of communications as establishing a written 

agreement. It is considered that this form of definition is preferable to that where there is 

a non-signed contract. 

5.2.11 There will be an email or text exchange from one party to the other confirming the basic 

agreement as to the terms of the sub-contract. It is also preferable for sub-contractors to 

rely on software which reports when the email is opened and read. 

5.2.12 This would avoid any situation of the employer denied that it has received the email 

containing the written terms of the contract from the sub-contractor. 
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5.2.13 Definition (c) is very legal. It states where there is other evidence, although the word other 

is not used, then a contract can be established. Such a situation will arise where there has 

been a claim for payment by the sub-contractor and the main contractor and or employer 

does not deny the essential basics of the contract but may challenge the amount of the 

payment. There may be a reference in the quantity surveyor’s or a sub-contractor’s 

document to an agreement, which is not challenged by the employer main contractor. 

5.3 Handshake Agreement 

5.3.1 Subsection (3) states: 

“Where parties agree otherwise then in writing by reference to terms, which are in writing then they 

make an agreement in writing.” 

5.3.2 What is intended is where there is not an agreement in writing then parties may create 

such an agreement by referring to terms, which are in writing. 

5.3.3 Then subsequently there may be an email communication or text communication, which 

identifies something from which a contract could be inferred. For instance, the main 

contractor or employer could send an email or text to the sub-contractor informing the 

sub-contractor of the start date. Alternatively, the information could be given as to the 

quantity or quality of materials required within the sub-contract. 

5.3.4 From that simple exchange of information and inference could be drawn that there was a 

relationship and that relationship is contractual. 

5.4 Mechanical Recording of the Agreement 

5.4.1 Subsection (4) states: 

“An agreement is evidenced in writing if an agreement made otherwise than in writing is recorded by 

one of the parties, or by a third-party, with the authority of the parties to the agreement.” 

5.4.2 This subsection refers to situations where either there is a mechanical recording of the 

agreement whether by cell phone or other means and that recording has to be approved 
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before the recording is made or after the recording is made and when the fact of the 

recording has been brought to the attention of both parties. 

5.4.3 The other situation mentioned is a reference to a third-party. This may be anyone present 

at the meeting who is neither the main contractor or employer and the sub-contractor. 

5.4.4 The same requirement applies for the information that the record has been made, and 

where the third-party is concerned it could be a record in writing, and the record has been 

approved before the minute is taken or after the minute has been made. The need to obtain 

approval or authority is vital for the effectiveness of this clause.  

5.4.5 The definition does not state when the approval shall be obtained after the event. The 

general advice is that it would be sensible to obtain the approval within 24 or 48 hours of 

the event taking place. Any delay longer than that period can risk the goodwill of the party 

who is unaware that the record has been taken and may feel that some underhand method 

has been used in the circumstances. 

5.5 Adjudication proceedings Acceptance of Agreement 

5.5.1 Subsection (5) states: 

“An exchange of written submissions in adjudication proceedings, or in arbitral or legal proceedings in 

which the existence of an agreement otherwise then in writing is alleged by one party against the other 

and not denied by the other party in his response constitutes as between those parties and agreement in 

writing to the effect alleged.” 

5.5.2 This is stating the obvious. If the matter has got to adjudication proceedings, then 

generally in the majority of instances, there is acceptance of the concept of an agreement 

between them in writing. 

5.5.3 However, there are instances where there is only an oral agreement and until an 

application is made under the Act to an adjudicator then there will not have been any 

reference to any form of agreement. Then, in those circumstances, the first reference to an 

agreement which is not challenged by the other party creates that agreement. 
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5.5.4 If the sub-contractor has got to the stage where they are starting adjudication proceedings 

and there is only an oral/handshake agreement which this guide will address later then 

the sub-contractor has failed to protect himself in all sensible ways. 

5.6 Agreement on phone calls and text messages 

5.6.1 Subsection (6) states: 

“References in this part to anything being written or in writing include it’s being recorded by any 

means.” 

5.6.2 This section is intended to reflect the modern use of cell phones and text messaging. 
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6 PAYMENT 

6.1 Entitlement to Stage Payments 

6.1.1 Section 109 Subsection (1) of the Act states: 

“a party to a construction contract is entitled to payment by instalments, stage payments or other 

periodic payments for any work under the contract unless 

(a) it is specified in the contract but the duration of the works is to be less than 45 days, or 

(b) it is agreed between the parties that the duration of the works is estimated to be less than 45 days.” 

6.1.2 Since this is the whole purpose of the Act with regards to construction it is strange not to 

place this section 109 at the beginning. 

6.1.3 However, as the heading could make clearer it enshrined in law the requirement to pay 

Contractors or more particularly sub-contractors regularly throughout the contract. 

6.1.4 The heading refers to stage payments. However, later in the introduction, it refers to 

instalments, stage payments or other periodic payments. The message is clear. Wherever 

there is a contract of a duration of more than 45 days then the contractor or rather sub-

contractor is entitled to be paid by means of periodic payments. 

6.1.5 There is a sensible exclusion where the contract duration is less than 45 days. 

6.1.6 There will, of course, be abuses of this 45-day exclusion where a dominant main contractor 

or employer will direct the sub-contractor that the duration of the contract is for less than 

45 days even though it is clear to all parties that the duration of the contract may well be 

for two years. 

6.1.7 A sub-contractor properly advised will walk away from any such situation. However, in 

times of difficulty sub-contractors may well be forced to submit to conditions which would 

otherwise never be existent. 

6.1.8 Subsection (2) states: 
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“the parties are free to agree the amounts of the payments and the intervals at which, or circumstances 

in which, they become due.” 

6.1.9 Common sense would dictate that the parties agree on the value of the contract, genuine 

length, and divide the number of months or weeks into the contract sum. There will 

usually be an amount to retain for retention. 

6.1.10 However, where the main contractor and or employer is in a very powerful position, they 

may well dictate unreasonable terms to the sub-contractor as to the amounts and dates of 

payments. 

6.1.11 The sub-contractor cannot challenge that schedule as a dispute, which could be referred 

to adjudication. If the parties have agreed to an unequal bargain, then unless something 

unusual is ago, it will be enforced. 

6.1.12 The reference to the circumstances will usually indicate where various stages have been 

reached in the development which would carry a payment. 

6.1.13 Subsection (3) states: 

“in the absence of such agreement, the relevant provisions of the scheme for construction contracts 

apply.” 

6.2 Payment Dates 

6.2.1 Section 110 of the Act Subsection (1) every construction contract shall: 

(a) “provide an adequate mechanism for determining what payment becomes due under the contract and 

when, and 

(b) provide for a final date for payment in relation to any sum which becomes due.” 

6.2.2 The parties are free to agree how long the period is to be between the dates on which a 

sum becomes due and the final date for payment. 
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6.2.3 This subsection is attempting to ensure fairness with regard to payments and the wage 

payments are determined with regard to the contractors or sub-contractors. It is for the 

contract to spell out the way in which the amount of the payments shall be determined. It 

may be a reference to monthly certificates being issued, which determine the payments 

due. There may be a reference to the consultant or officeholder who determines these 

payments. There should also be a reference to any requirement for the sub-contractor to 

submit evidence of work done to secure payment. 

6.2.4 The usual process is that the representative of the paying party whether it be the employer 

or the main contractor will meet the representative of the sub-contractor once a month to 

identify exactly what has been done. On occasions, the main contractor may not bother 

with this procedure. In that event, it is in the hands of the sub-contractor to put forward 

clear and regular evidence as to progress made. 

6.2.5 The reference to the parties is able and capable of agreeing the period between the dates 

of which the sum is due and then the final date for payment is rational. Except that 

sentence could be read as identifying two different strands of payment first is the series of 

payments and the parties agreeing when payment should be made after each monthly 

determination.  It is possible that what is intended is that the use of the words “final date” 

is intended to refer to each payment and therefore, for example, after the monthly payment 

has been determined then it shall be paid within 28 days. However, the way this sentence 

is read it could be read to refer only to stage payments and separately to the final payment. 

6.2.6 Subsection (2):  

“every construction contract shall provide for the giving of notice by a party not later than five days after 

the date on which a payment becomes due from him under the contract, or to have become due if the other 

party had carried out his obligations under the contract, and no set off or abatement was permitted by 

reference to any sum claimed to be due under one or more other contracts. Specify the amount (if any) of 

payment made or proposed to be made, and the basis on which that amount was calculated.” 
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6.2.7 It will once be seen there is an error in the first sentence. There is a reference to where a 

payment is due to him under the contract. However, the whole point of Section 110 is to 

identify payments due to the contractor or in this case sub-contractor. Therefore Section 2 

authorises a sub-contractor to give a notice five days or days after the date on which the 

payment should have been made. The conditions are that the applying party must have 

carried out his obligations under the contract. However, the condition refers to the other 

party. It is not the other party who is compliant under the contract as to obligations it is 

the applying party. Otherwise, there is no point in referring to the obligations. 

6.2.8 The further condition states that the payment must not be withheld unless the paying 

party may be permitted to set-off or reduce (abate) by reference to any sums claimed to be 

due under one or more other contracts. 

6.2.9 This appears to say that this condition will only apply where there are other contracts 

between the parties and that the party to whom the payment should be made owes money 

to the paying party under these other contracts. This cannot be what is intended. What is 

intended is that where there is a justifiable reason for not making the full payment to the 

sub-contractor, which would otherwise be due that partial payment may be made. In other 

words, the right to withhold part of the payment must be approved under the contract. 

6.2.10 This subsection is intended to refer to the paying party and not the receiving party. This 

is strange. The usual practice would be for the receiving party making an application for 

payment on a monthly basis or such other basis as been agreed between the parties. This 

section appears to put the onus upon the employer or main contractor to issue a notice 

specifying the amount due even if the amount due is nil.  

6.2.11 The Local Democracy Economic Development Construction Act 2009 amendments to the 

Housing Grants Construction Regeneration Act 1996 allow for the sub-contractor to make 

an application for payment and introduced a requirement that the contract must have the 

provision of payment and that the dates for payment must be identified. This addition 

ensures that the parties do not doubt as to when a payment due falls in default.  If this 

provision is lacking in any of the revised contracts, then the scheme will apply. 
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6.3 Notice of Intent to Withhold Payment 

6.3.1 Section 110 (2) of the Act requires that a party to a construction contract may not withhold 

payment after the final date for payment of the sums due under the contract unless he has 

given an effective notice of intention to withhold payment. 

6.3.2 The notice mentioned in section 110 (2) may suffice as a notice of intention to withhold 

payment if it complies with the requirements of this section. 

6.3.3 This is a relatively simple direction of the steps required. If the party who is required to 

pay served the notice as to payment required in the previous section, then there will be a 

requirement to pay the payment identified. However, if the party who is required to pay 

both the main contractor or the employer, either at the same time or separately issues a 

notice to withhold part or all of the payment then no payment needs to be made. Under 

the Local Democracy Economic Development Construction Act 2009 amendments to the 

Act the Notice is called a Payless Notice. 

6.3.4 The Housing Grant Construction Regeneration Act 1996 amendments in 2011, introduced 

that the sub-contractor can now issue what is called a default payment notice. Where the 

main contractor and or employer fails to issue a Payless Notice upon receipt of the sub-

contractor’s default payment notice then the main contractor or employer must pay the 

amount claimed in the default payment notice. 

6.3.5 There is a requirement for the notice to be given when payment is due. That notice will 

state the sum that is to be paid whether it is a positive-sum or a zero-sum. At the same 

time if the paying party wishes to withhold money they should issue a withholding, now 

payless notice. 

6.3.6 Section 111 Subsection (2) of the Act states to be effective such a notice must specify: 

(a) “The amount proposed to be with held and the ground for with holding payment, or 

(b) if there is more than one ground, each ground and the amount attributable to it,  
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(c) and it must be given not later than the prescribed period before the final date for payment.” 

6.3.7 It is reasonably straightforward in that it says that the notice must say how much must be 

withheld. 

6.3.8 The next element of the section refers to the ground for withholding the amount 

attributable. It is a pity that the word ground is used when the actual appropriate word is 

reason. 

6.3.9 So, first, there is a requirement to state the amount. Then there is a requirement to state 

the reason for the withholding. 

6.3.10 The next element of the same section states quite sensibly where there is more than one 

reason then each amount withheld must attract its own reason. 

6.3.11 The final element of this reasonably clear direction is that the notice must be given not 

later than the prescribed period before the final date for payment. 

6.3.12 What is the prescribed period? Is it five days? Is it some other period identified in the 

contract? Again the use of the phrase final date is unhelpful. As has been mentioned before 

the final date could refer to the final payment date. 

6.3.13 This is not the intention of this subsection. 

6.3.14 Subsection (3):  

“the parties are free to agree what the prescribed period is to be. In the absence of such agreement the 

period shall be that provided by the scheme for construction contracts.” 

6.3.15 As is obvious from the earlier comment this reference to the prescribed period should be 

linked to the previous section (2). In any event, parties should attempt to agree a 

prescribed period as it is unlikely. Generally, such a period will be imposed by the 

dominant party in the contractual relationship. 
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6.3.16 If by chance the prescribed period is omitted then the scheme provisions will come into 

play. 

6.3.17 Subsection (4):  

“Where an effective notice of intention to withhold payment is given, but on the matter being referred to 

adjudication it is decided that the whole or part of the amount should be paid, the decision shall be 

construed as requiring payment not later than 

(a) seven days from the date of the decision, or 

(b) the date which, apart from the notice, would have been the final date for payment, whichever is the later.” 

6.3.18 This direction could be simplified. There is an effective notice to withhold. That matter is 

challenged in an adjudication. 

6.3.19 The adjudicator makes a ruling, presumably in favour of the receiving party. When the 

date which would otherwise apply to be the prescribed date will not be the prescribed 

date but will be seven days from the date of the decision. Or it will be the date which had 

a notice not been given would’ve been the final date for payment. 

6.3.20 This is complex and should not be so. 

6.3.21 The Housing Grant Construction Regeneration Act 1996 was amended by the Local 

Democracy Economic Development Construction Act 2009: 

(a) The amendments to the 1996 Act have prohibited pay when certified clauses.  

(b) Retention cannot be withheld when there are conditions of another contract, which could have 

an impact on the retention on the specific contract. In other words where there is a retention of 

£50,000 on the existing contract then a claim for damage of £60,000 between the same parties 

but on a completely different contract cannot be used to reduce the claim for attention to 0. 
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(c) The new rules mean that sub-contractors must have half of the retention released when the 

schedule of their work has reached practical completion and not when completion of the entire 

project has been achieved. This can greatly improve the cash flow for the sub-contractor. 

6.4 No Agreement of Payment Terms 

6.4.1 Where the parties to a relevant construction contract failed to agree: 

(a) the amount of any instalment or stage or periodic payment for any work under the 

contract, or 

(b) the intervals at which, or circumstances in which, such payments become due under 

the contract, or  

(c) both of the matters mentioned in sub paragraphs (a) and (b) above, 

6.4.2 The relevant provisions of the Scheme paragraphs 2, 4 and 5 are described below to assist 

with the above issue. 

6.4.3 Subparagraph (1): 

“(1) The amount of any payment by way of instalments or stage or periodic payments in respect of a 

relevant period shall be the difference between the amount determined in accordance with subparagraph 

2 and the amount determined in accordance with subparagraph 3.” 

6.4.4 A simpler way of phrasing subparagraph (1) is to save the amount of any payment is the 

difference between the amount decided in subparagraph (2) and the amount decided in 

subparagraph (3). 

6.4.5 Subparagraph (2): 

“The aggregate of the following amounts 

(a) an amount equal to the value of any work performed in accordance with the relevant construction 

contract during the period from the Commencement of the contract to the end of the relevant period 

(excluding any amount calculated in accordance with subparagraph (b)),” 
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6.4.6 Subparagraph (a) directs the parties to calculate the value of the work done less the 

amount of materials brought onto site. 

“(b)where the contract provides for payment for materials, and amount equal to the value of any material 

manufactured on site or brought onto site for the purposes of the works during the period from the 

commencement of the contract to the end of the relevant period, and” 

6.4.7 Subparagraph (b) requires the parties to value the amount of materials brought onto the 

site. 

“(c) any other amount or sum which the contract specifies shall be payable during or in respect of the 

period from commencement of the contract to the end of the relevant period.” 

6.4.8 Subparagraph (c) is a catch-all provision allowing the parties to determine any other 

amounts which are due to the contractor or sub-contractor, which are not forming part of 

the contract sum or the materials brought or manufactured on-site. 

6.4.9 Subparagraph (3) “The aggregate of any sums which have been paid or are due for payment by 

way of instalments, stage or periodic payments during the period from commencement of the 

contract to the end of the relevant period.” 

6.4.10 Subparagraph (3) requires the parties to calculate the monies which have already been 

paid under the construction contract or have been directed to have been paid before this 

exercise has been commenced. Therefore, where monies have been directed but are still 

owing when those monies do not form part of the calculation made in subparagraph (2). 

6.4.11 Subparagraph (4): 

6.4.12 “An amount calculated in accordance with this paragraph shall not exceed the difference between 

(a) the contract price and 

(b) the aggregate of the instalments or stage or periodic payments which have become due.” 

6.4.13 The subparagraph (4) ensures that there is not an overpayment. 



 
 
 
 

 
 
HUNT ADR GUIDE FOR SUB-CONTRACTORS AND SMALL BUSINESSES IN CONSTRUCTION ADJUDICATION  
© Hunt ADR Limited July 2020                                                           Page 34 of Page 104
   

6.4.14 Therefore if the calculation arrived at after going through the exercise of calculating the 

sums due under subparagraph (2) of the sums already paid and subparagraph (3) leaves 

a sum which added to the sums already paid exceeds the contract amount then there is 

something wrong with the situation unless, of course, the contract has been formally 

extended or some other arrangement has come into place to merit an additional payment. 

6.4.15 Subparagraph (4): 

“Any payment of a kind mentioned in paragraph 2 above shall become due on which ever of the following 

dates occurs later 

The expiry of seven days following the relevant period mentioned in paragraph 2 (1) above, or the making 

of a claim by the payee.” 

6.4.16 This subparagraph guides the parties.  Where the payment has been calculated according 

to the provisions of subparagraph 2 then the payment shall be due to the contractor or 

sub-contractor at the end of seven days following the relevant period or rather following 

the expiry of the relevant period mentioned in paragraph 2 (1). Or as soon as the claim is 

made by the payee or the person to whom the money is due. 

6.4.17 This last sentence implies that the person whom the money is due might make a claim 

before the expiry of the seven day period. 

6.4.18 However, there would be no obligation to pay the claim made until the expiry of the seven 

day period. 

6.4.19 Subparagraph (5):  

“the final payment payable under a relevant construction contract namely the payment of an amount 

equal to the difference (if any) between 

(a) the contract price, and 

(b) the aggregate of any instalments or stage or periodic payments which have become due under the 

contract,  
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shall become due on the expiry of 

(a) 30 days following completion of the work, or  

(b) the making of a claim by the payee,  

Whichever is the later.” 

6.4.20 This important direction is not written. What is intended is that the parties shall identify 

the contract sum, say £100,000 deduct from that the total of the money is already paid or 

due to be paid (certified for payment) say £85,000 and then the balance being a sum of 

£15,000 is payable either 30 days after the completion of the work or as soon as a claim is 

made by the payee (the contractor or the sub-contractor). 

6.4.21 Subparagraph (6) 

“Payment of the contract price under a construction contract (not being a relevant construction 

contract), shall become due on 

(a) the expiry of 30 days following the completion of the work, or 

(b) the making of a claim by the payee, 

whichever is the later.” 

6.4.22 What is meant is where the contract duration is for less than 45 days then these provisions 

apply. 

6.4.23 Subparagraph (7)  

“Any other payment under a construction contract shall become due 

(a) on the expiry of seven days following the completion of the work to which the payment relates, or 

(b) the making of a claim by the payee, whichever is the later.” 
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6.4.24 This paragraph enables the party to whom money is due to make a claim seven days after 

the completion of the work. This paragraph is intended to be available in any situation, 

which is not already covered by the previous paragraphs. 

6.4.25 It is unlikely to be used very frequently. 

6.4.26 Subparagraph (8): 

“Where the parties to a construction contract fail to provide a final date for payment in relation to any 

sum which becomes due under a construction contract, the provisions of this paragraph shall apply.” 

6.4.27 The final date for making any payment of a kind mentioned in paragraphs 2, 5, 6 or 7, shall 

be 17 days from the date payment becomes due.   

6.4.28 In any handshake contract or in any contract of a very simple and unsophisticated nature, 

it will be quite usual for a final date to not be named. 

6.4.29 This paragraph meets that situation. 

6.4.30 The previous paragraphs have identified how to determine the payments. 

6.4.31 This paragraph states that once the final due payment has been determined then it is 

payable 17 days after that determination or when the person to whom the money is due 

makes a claim. 

6.4.32 Subparagraph (9):  

“A party to a construction contract shall not later than five days after the date on which any payment 

(a) becomes due from him, or  

(b) would have become due, if 

(i) the other party had carried out his obligations under the contract, and 

(ii) no set off or abatement was permitted by reference to any sum claimed to be due under one or more 

other contracts, 
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give notice to the other party to the contract specifying the amount, if any, of the payment he has made 

or proposes to make, specifying to what the payment relates and the basis on which that amount is 

calculated.” 

6.4.33 This paragraph refers to the employer or the main contractor. This identifies the 

requirement for the employer or main contractor to issue the equivalent of a payment 

notice to the contractor and or sub-contractor. This notice shall be sent to the contractor 

and or sub-contractor, not more than five days, within five days, of the date on which any 

payment becomes due or would it become due if other circumstances had not arisen. 

6.4.34 That notice as in the provisions described in the Act must say how much is due to be paid 

and if nothing is due to be paid it must say that nothing is due. That is the reason for the 

use of the phrase “if any”. 

6.4.35 Subparagraph 10:  

“Any notice of intention to withhold payment mentioned in section 111 of the Act shall be given not 

later than the prescribed period, which is to say not later than seven days before the final date for payment 

determined either in accordance with the construction contract, or where no such provision is made in 

the contract, in accordance with paragraph 8 above.” 

6.4.36 It would have been preferable to write the paragraph in the same manner as paragraph 9 

above. That paragraph made clear that it was a standalone paragraph applicable to 

situations where there was a handshake contract or a very simple contract and that the 

Act did not apply. 

6.4.37 It is important to remember that use of the phrase “final date” is only the final date for 

payment of each individual payment and not, repeat not, the final date applicable to the 

contract overall. 

6.4.38 Subparagraph 11:  
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“Where a provision making payment under a construction contract conditional on the party receiving 

payment from a third person is ineffective as mentioned in section 113 of the Act, and the parties have 

not agreed other terms for payment, the relevant provisions of 

Paragraphs 2, 4, 5, 7, 8, 9, and 10 shall apply in the case of a relevant construction contract, and 

Paragraphs 6, 7, 8, 9 and 10 shall apply in the case of any other construction contract.” 

6.4.39 Subparagraph 11 is intended to cover the situation where the length of the contract is of 

45 days or less and in any other construction contract which does not come within the 

definition described under the contract term “construction operations“ and yet may still be 

a construction contract. 
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7 RIGHT TO SUSPEND PERFORMANCE FOR NON-PAYMENT 

7.1 Right to Suspend 

7.1.1 Section 112 of the Act, Subsection (1) states: 

“where a sum due under a construction contract is not paid in full by the final date for payment and no 

effective notice to withhold payment has been given, the person to whom this sum is due has the right 

(without prejudice to any other right or remedy) to suspend performance of his obligations under the 

contract to the other party by whom payment ought to have been made (the party in default).” 

7.1.2 This paragraph is fairly straightforward. Where money is properly owing then the sub-

contractor has the right not to continue to work. This does not mean go slow it means to 

withdraw his labour. 

7.1.3 The only condition imposed upon this right is that the withholding notice is ineffective or 

non-existent (refer to section 6.3 for more information). 

7.2 How to Suspend Performance 

7.2.1 Section 112 of the Act, Subsection (2) states: 

The right may not be exercised without first giving to the other party in default at least seven days notice 

of intention to suspend performance, stating the ground or grounds on which it is intended to suspend 

performance. 

7.2.2 The sub-contractor must state the reasons why he is going to suspend performance. The 

reason is going to be quite simply that there is a notice of payment, that notice of payment 

has not been coupled with or followed by a withholding notice and therefore the money 

is due. 

  



 
 
 
 

 
 
HUNT ADR GUIDE FOR SUB-CONTRACTORS AND SMALL BUSINESSES IN CONSTRUCTION ADJUDICATION  
© Hunt ADR Limited July 2020                                                           Page 40 of Page 104
   

7.3 During Suspended Period 

7.3.1 For any period during which performance is suspended in pursuance of the right 

conferred by this section should be disregarded in computing for any contractual time 

limit taken, by the party exercising their right or by a third-party, to complete any work 

directly or indirectly affected by the exercise of the right. 

7.3.2 Where the contractual time limit is set by reference to date rather than a period, the date 

shall be adjusted accordingly. 

7.3.3 Where the sub-contractor has suspended its performance for four weeks and the 

suspension was made in accordance with the contract then that four weeks is added to the 

time required to complete the contract. 

7.4 Suspended Period Ends 

7.4.1 Section 112 of the Act, Subsection (3), states: 

“The right to suspend performance ceases when the party in default makes payment in full of the amount 

due.” 

7.4.2 For once this is straightforward except that it does not say immediately or forthwith, in 

other words, it does not require the sub-contractor to return to work immediately the 

payment is made which would make sense but it is not stated. 

7.4.3 Therefore, a sub-contractor would still need to comply with the contract terms were he to 

delay returning to work for a period of say seven or 14 days. 

7.5 Wrongful Suspension 

7.5.1 If a sub-contractor wrongfully suspends works, it will be in breach of contract and could 

be faced with the Contractor claiming damages. The Contractor may even terminate the 

contract and appoint a new sub-contractor; claiming damages that have occurred as a 

result of the appointment of the new sub-contractor.  
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7.5.2 Therefore, it is important that the sub-contractor checks the contract and this guidance 

note to ensure that they follow the steps to suspend the works correctly and that they have 

determined that they are entitled to the outstanding payment prior to suspension. 
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8 PROHIBITION OF CONDITIONAL PAYMENT PROVISIONS 

8.1 General 

8.1.1 The Act section 113 Subsection (1):  

“A provision making payment under a construction contract conditional on the payer receiving payment 

from a third person is ineffective, unless that third person, or any other person payment by whom is 

under the contract (directly or in directly) a condition of payments by that third person is insolvent.” 

8.1.2 The first part of this subsection is clear. 

8.1.3 The next alternative element is missing some words and at the moment does not make any 

sense. What is intended is that where any other person is insolvent. It is difficult to 

understand how that condition comes into play and when does the scheme of conditional 

payments effective. 

8.1.4 The Act section 113 Subsection (2):  

“for the purposes of this section a company becomes insolvent: 

on the making of an administration order against it under Part II of the Insolvency Act 1986, 

on the appointment of an administrative receiver or a receiver or manager of its property and the chapter 

1 of Part III of the Act, or the appointment of a receiver and a chapter 2 of that Part. 

on the passing of a resolution for voluntary winding up without a declaration of solvency under section 

89 of that Act, or  

on the making of a winding up order under Part IV or V of that Act.” 

8.1.5 The Act section 113 Subsection (3):  

“For the purposes of the section a partnership becomes insolvent: 

on the making of a winding up order against it under any provision of the Insolvency Act 1986 as applied 

by an order under section 420 of that Act, or 
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when sequestration is awarded on the estate of the partnership under section 12 of the Bankruptcy 

(Scotland) Act 1985 or the partnership grants a trust deed for its creditors.” 

8.1.6 The Act section 113 Subsection (4):  

“For the purposes of this section an individual becomes insolvent 

On the making of a bankruptcy order against him under part nine of the Insolvency Act 1986, or 

on the sequestration of his estate under the Bankruptcy Scotland Act 1985 or when he grants a trust 

deed for his creditors.” 

8.1.7 The Act section 113 Subsection (5):  

“a company, partnership or individual shall also be treated as insolvent on the occurrence of any event 

corresponding to those day is specified in subsection (2),(3) or (4) under the law of Northern Ireland or 

other country outside the United Kingdom.” 

8.1.8 The Act section 113 Subsection (6):  

“where a provision is rendered ineffective by subsection (1), the parties are free to agree other terms for 

payment.” 

8.1.9 In the absence of such agreement, the relevant provisions of the scheme for construction 

contracts apply. 

8.1.10 The one helpful comment is contained in the last two sentences, which review the situation 

where subsection (1) applies. In that instance where there has been contained within the 

contract a conditional payment provision which renders that element ineffective then the 

parties are free to agree to an alternative method of payment. It would have been very 

helpful to have stated this fallback provision immediately after the content of subsection 

(1). 
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9 SERVICE OF NOTICES 

9.1 General 

9.1.1 The Act section 115 subsection (1): 

“The parties are free to agree on the manner of service of any notice or other document required authorised 

to be served in pursuance of the construction contract or for any of the purposes of this Part.” 

9.1.2 Many sub-contractors will not appreciate that there is a need for a small amount of 

formality when sending a communication to the main contractor or employer. Any 

communication which needs to send a message must: 

(a) Be addressed clearly to the person intended to receive the document 

(b) Refer to the particular contract 

(c) Say what the purpose of the communication is 

(d) Say exactly what the sub-contractor requires 

(e) Formally signed the document. 

9.1.3 Appendix 1 shows an example letter.  

9.1.4 Although there is disagreement it is sufficient for an email to be compliant for these 

purposes. 

9.1.5 Whether submitted in the post or by email or even text sets out everything that the 

recipient, employer or main contractor, needs to know. The parties, the place, the content 

of the contract, the value of the contract, the start date, the implied completion date and 

the dates when certain events took place and then the dates when they were intended to 

take place and did not do so. 

9.1.6 Subsection (2):  

“if or to the extent that there is no such agreement the following provisions apply.” 
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9.1.7 Subsection (3):  

“a notice or other document may be served on a person by any effective means.” 

9.1.8 This instruction emphasises the flexibility given by the Act in the way the notice or other 

document is served. That identifies the means any message by which the person giving or 

sending the notice brings it to the attention of the other party and equally importantly 

received a record that the other party has received and read the notice. 

9.1.9 There is software available which allows the sender to be aware when the recipient has 

opened and read the communication. 

9.1.10 Subsection (4):  

“if a notice or other document is addressed pre-paid and delivered by post 

(a) to the addressees last known principal address or, if he is, or has been, carrying on a trade, profession 

or business, is the last known principal business address, or 

(b) where the addressee is a body corporate, to the body is registered or principal address, it should be 

treated as effectively served.” 

9.1.11 This element should be relied upon in the last resort. Where there is difficulty in 

communicating with the employer or main contractor then providing the sub-contractor 

has communicated to the employer or main contractor at the last known address of the 

employer or main contractor to the best of his ability then that communication will be 

effectively sent and delivered to the employer or main contractor. 

9.1.12 Subsection (5):  

“this section does not apply to the service of documents for the purpose of legal proceedings, for which 

provision is made by the rules of court.” 

9.1.13 This section is important as it emphasises that where the communication relates to legal 

proceedings then the rules for service issued by her Majesty‘s Courts and Tribunal Service 

must be applied. 
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9.1.14 However, the rules for service for adjudication do not apply here and therefore the 

procedures described in this section are the relevant procedures. 
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10 DECIDE WHETHER TO APPOINT PROFESSIONAL ADVISOR 

10.1 General 

10.1.1 If payment is being wrongfully withheld, you might be considering appointing a 

professional advisor to assist with recovering outstanding monies. 

10.1.2 Can sub-contractors bring a claim or defend themselves without professional assistance?  

10.1.3 Yes, they can. Usually not at the beginning of their career but once they have some 

experience. Also, it depends upon the size of the sub-contractor in terms of employees and 

whether they employ professional estimating and quantity surveying staff to support 

them.   

10.1.4 The sub-contractor should obtain professional advice. That professional advice does not 

need to be legal. It can well be a firm of professional quantity surveyors as opposed to 

claims consultants.  

10.1.5 Claims consultants on occasions wish to obtain a percentage of the amount awarded. 

Professional quantity surveyors usually are content with their professional fees as the cost 

of doing business. However, it must be made clear that there are some excellent claims 

consultants. 

10.1.6 Try and find a professional who is within 50 miles of your place of work/office. In terms 

of simple logistics, it is easier if you are going to have a meeting to visit the professional 

firm within an hour or so drive then somebody based in London if the sub-contractor is 

based in Newcastle. In other words, use the intelligence of local knowledge. 

10.1.7 If after the first claim or defence to a claim has been completed the sub-contractor 

considers there are problems with the service given the sub-contractor should make a 

report to the professional firm and ask them for feedback. 

10.1.8 Good firms will wish to retain business and will give feedback. Firms indifferent to the 

criticisms of others will not be worth employing in the future. 
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10.1.9 If the sub-contractor has a claim, the sub-contractor now has a professional advisor: 

(a) The sub-contractor and the professional adviser should take this time before the service of 

notice of intent to refer to adjudication to prepare and fully document the paperwork 

supporting the claim.  

(b) This supporting evidence will include such witness statements and any expert advice that the 

sub-contractor or rather the professional advisor think is necessary.  

(c) This is also a very good opportunity to review the strengths and weaknesses of the claim. It 

may well be at this time that the sub-contractor discovers that there are more aspects of the 

claim than was first anticipated. However, on the other hand, such research may disclose a 

fundamental weakness in the claim, which needs to be addressed forthwith. At this time, it 

may then be appropriate not to proceed with the claim.  
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11 TYPES OF CLAIMS UNDER ADJUDICATION ACT 

11.1 General claims 

11.1.1 Claims can be made under the Adjudication Act for: 

(a) Interim payments,  

(b) Extensions of time,  

(c) Disruption to the progress of the works,  

(d) Breach of contract, 

(e) The final account, 

(f) Professional negligence where there is such a contractual relationship. 

11.1.2 Section 108 of the Act, addresses the right to refer disputes to adjudication under 

Subsection (1)  

“A party to a construction contract has the right to refer dispute arising under the contract for 

adjudication under a procedure complying with this section.” 

11.1.3 So on its surface subsection (1) allows a sub-contractor to refer any dispute of whatsoever 

nature to the adjudicator including disputes as to whether or not there is a contract. 

11.1.4 However, where the adjudicator is asked to decide on the existence of the contract, the 

Courts will regularly refuse to enforce such a decision as it will be stated that the 

adjudicator it has no authority to make such a decision. This needs to be considered 

carefully in due course. 

11.1.5 Are you disputing more than one issue? 

11.1.6 The Scheme in Paragraph 8 states that: 

“(1) The adjudicator may, with the consent of all the parties to those disputes, adjudicate at the same 

time on more than one dispute under the same contract.” 
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11.1.7 There is no simple introduction here, which would be helpful. There is an immediate 

reference to those disputes. What is necessary to make sense is that there should be an 

introductory line to the effect: 

“Procedure where there is more than one dispute between those and all related parties.” 

11.1.8 Then the instruction in the first paragraph of paragraph 8 is practical. In other words 

where there is more than one dispute whether at the same time or subsequently it might 

well be reasonable for the adjudicator to decide upon those disputes. The referring party 

must ensure that the adjudicator is content to decide upon additional disputes and has the 

time to do so. Therefore the referring party, the sub-contractor, should always ensure at 

the same time that before a further dispute is placed before the adjudicator that the 

adjudicator can undertake that he has sufficient time and if not that an extension of time 

for the making of the decision would be granted. 

“(2) The adjudicator may, with the consent of all the parties to those disputes, adjudicate at the same 

time on related disputes under different contracts, whether or not one or more of these parties is a party 

to those disputes” 

11.1.9 This subparagraph 2 allows the adjudicator to adjudicate upon related disputes within 

different contracts. As the paragraph makes clear there may even be different parties. 

11.1.10 The advice to any sub-contractor is that where possible the adjudicator should be 

appointed to deal with disputes arising out of one contract. Subsequently, if there are 

related disputes then another adjudicator can be appointed for those related disputes. 

11.1.11 There is no point in putting too much pressure on a single adjudicator to cover a range of 

disputes with a range of parties. 

“(3) All the parties in paragraphs (1) and (2) respectively may agree to extend the period within which 

the adjudicator may reach a decision in relation to all or any of these disputes.” 

11.1.12 This power identified in subparagraph 3 to extend time is very important. 
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12 RIGHT TO ADJUDICATE 

12.1 General 

12.1.1 The right to adjudicate is as follows: 

(a) If you have a contract, which contains dispute resolution clauses and complies with the Act 

then the terms in the contract will be followed to resolve the dispute. 

(b) If you have a contract where the dispute resolution terms do not comply with the Act in part 

or in its entirety for example, the contract is silent on the procedure then the scheme will be 

followed. 

(c) It is important to recall that contracts that have less than 45 days do not fall under the authority 

of the Act or indeed the scheme. 

12.2 The Scheme 

12.2.1 Section 108 of the Act Subsection (5):  

“if the contract does not comply with the requirements of subsection (1) to (4), the adjudication 

provisions of the scheme for construction contracts apply.” 

12.2.2 This is a very important provision. 

12.2.3 It means that if any of the elements identified in the first four sections are absent including 

the key steps section described in subsection (2) then the scheme applies.  

12.2.4 This scheme as the guide will demonstrate later is very similar to the Act. However, it 

allows for greater flexibility with regard to elements within the actual contract of the 

adjudication provisions. 

12.2.5 And that paragraph means that sub-contractors can continue to make applications to an 

adjudicator even where the Act does not apply. 

12.2.6 Unless, of course, the Construction contract is not a contract which falls within the 

description of construction operations. 
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12.2.7 The Scheme Paragraph 1 states: 

“(1) any party to a construction contract (the referring party) may give written notice (the notice of 

adjudication) of his intentions to refer any dispute arising under the contract, to adjudication.” 

12.2.8 The key point for sub-contractors to note here is that only disputes arising under the 

contract may be referred to adjudication. In simple terms this means that the dispute must 

be directly attributed to the contract. 

12.2.9 Section 108 of the Act, addresses the right to refer disputes to adjudication under 

Subsection (1)  

“a party to a construction contract has the right to refer dispute arising under the contract for 

adjudication under a procedure complying with this section.” 

12.2.10 For this purpose, a dispute includes any difference. The immediate question relates to 

what is the scope of any dispute. Initially it was thought that the Act only refers to disputes 

concerning payment. However, there is no reference to payment in subsection (1). 

12.2.11 It seems quite sufficient that the term in the contract should state either party may refer 

the dispute to adjudication. However, if that were stated in the contract it would invalidate 

the adjudication provisions. 

12.2.12 So, the first step must be to look in the contract, check whether there is anything in the 

contract which tells the reader what to do if there is a dispute. 

12.2.13 Good employers and all main contractors will include a dispute resolution clause. This 

clause will either comply within the Act or it will be wholly or partially silent as to what 

to do. 

The first consideration is whether the contract in question is a “other relevant contract” which means it’s 

a contract for 45 days or less or where both parties consider the duration would normally be less than 

45 days. If it is then the sub-contractor may still rely upon the adjudication process to get its money. 
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13 CRYSTALLISE DISPUTE 

13.1 General 

13.1.1 A very important preliminary matter is to ensure that there is actually a dispute. The sub-

contractor must have brought the issue complained of clearly to the attention of the 

employer main contractor. 

(a) The reaction of the employer or main contractor must have made clear to the sub-contractor 

that there was no agreement between the parties. 

(b) If the reaction of the employer or main contractor is that the issue is being considered, then that 

situation does not necessarily crystallise into a dispute. 

(c) If there is no reaction from the employer or main contractor and then after a suitable period of 

time say seven days the sub-contractor should repeat the communication requesting a response 

from the main contractor or employer. If there is no response after this communication, then 

the sub-contractor considers that there is a dispute. 

13.1.2 The comments above may seem very obvious but if there is not a clear dispute then the 

adjudicator will not have the authority to decide any matter at all and there will be wasted 

costs by not only the sub-contractor but also by the other parties to the contract. 

13.1.3 The first thing to do is to send a written request for payment to the employer or main 

contractor. This communication should be sent by whichever method allows the sub-

contractor to have a record that it has been sent and received. This instruction applies 

whatever the form of agreement. 
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14 REFER CRYSTALLISED DISPUTE TO ADJUDICATION 

14.1 Notice to Intend to refer a Dispute to Adjudication  

14.1.1 The Act subsection (2) states the contract shall: 

“Enable a party to give notice at any time of his intention to refer a dispute to adjudication;” 

14.1.2 Although this seems to be stating the obvious the actual contract term within the contract 

of employment in order for the Act to come into force must state explicitly that either party 

may give notice at any time of his intent to refer to the dispute to adjudication. 

14.1.3 It is important to note that the notice must refer to an intent to refer. The notice does not 

refer the dispute to adjudication. There is a difference, which on the surface, seems 

ridiculous. 

14.1.4 The notice must be written. The format for the writing may be a letter, email or text or any 

other communication which records the message for others to see and read.  

14.1.5 The notice of adjudication shall be given to every other party to the contract. There will 

usually be only two parties to the contract. However, it is important for the sub-contractor 

to be aware that where the main contractor is a party there is a possibility that the 

employer is also a party to the contract. 

14.1.6 In any event, clear advice is given that the notice should be served on all parties whether 

or not they are identified as parties to the contract. It is much better to include anyone 

related to the contract for the avoidance of doubt. 

14.1.7 The notice of adjudication shall set out briefly: 

(a) The nature and a brief description of the dispute and the parties involved, the dispute will 

usually be concerning the payment. However, disputes may arise over a whole range of things 

including extensions of time and related matters. 

(b) The details of the parties involved are very simple. The writer is the party complaining and the 

other parties or party will be the person or persons complained about. 
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(c) Details of where and when the dispute has arisen. Details of this nature are easy to identify. 

The location of the dispute will usually be the site. Provide detail of who was present. 

(d) The nature of the redress which is being sought, and the nature of redress means what is the 

complaining party asking the complained party to do. Is it to make the delayed payment? Is it 

to extend time? Et cetera et cetera. 

(e) The names and addresses of the parties to the contract (including, where appropriate, the 

addresses, which the parties have specified for the giving of notices). 

(f) The contract or agreement out of which the dispute or disputes arise. 

14.2 Appoint Adjudicator 

14.2.1 Scheme Paragraph 1, Subsection (a) the referring party shall request the person if any 

specified in the contract to act as adjudicator anticipates that the condition identified in 

the initial paragraph will be present. In that, there will be a person already identified. 

14.2.2 Scheme Paragraph 1, Subsection (b) sensibly then identifies the situation where no one is 

named. Or where someone is named who is unwilling or unable to take on the role of the 

adjudicator for a variety of reasons usually ever work or conflict-of-interest. 

14.2.3 Scheme Paragraph 1, Subsection (b) then goes on to state that where this situation has 

occurred then that if the contract provides for an identified nominating body then the 

referring person shall ask for the identified nominating body to select a person to act as 

adjudicator. 

14.2.4 Where neither paragraph (a) or (b) above applies, or where the person referred to in (a) 

has already indicated that he is unwilling or unable to act and does not apply, the referring 

party shall request an adjudicator nominating body to select a person to act as adjudicator. 

14.2.5 Paragraph (c) comes into play when the requirements of paragraph (a) or (b) are absent. 

or where the person nominated is unwilling or unable to act. It is in that case that the 

referring party shall apply to an independent adjudicator nominating body. 
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14.2.6 The identified nominating bodies are listed and provide persons who are capable and 

skilled in the practice of adjudication. 

14.2.7 They are generally known as ANBs, which stands for adjudicator nominating body. 

14.2.8 Paragraph (2) a person requested to act as adjudicator in accordance with the provisions 

of paragraph (1) shall indicate whether or not he is willing to act within two days of 

receiving the request. 

14.2.9 Paragraph (3) in this paragraph and in paragraph (5) and (6) below, and adjudicator 

nominating body shall mean a body (not being a natural person and not being a party to 

the dispute) which holds itself out publicly as a body which shall select an adjudicator 

when requested to do so by the referring party. 

14.2.10 Paragraph (3) the request referred to in paragraph (2), (5) and (6) should be accompanied 

by a copy of the notice of adjudication. 

14.2.11 Paragraph (4) any person requested or selected to act as adjudicator in accordance with 

paragraph (2), (5) or (6) should be a natural person acting in his personal capacity. The 

person requested or selected to act as an adjudicator shall not be an employee of any of 

the parties in the dispute and shall declare any interest, financial or otherwise, in any 

matter relating to the dispute. 

14.2.12 This is one of the key elements in the adjudication process. The question of conflict-of-

interest, which is not precisely spelt out in paragraph 4 is becoming more and more 

applicable. Various challenges to the enforcement of adjudication decisions is leading to 

the unveiling of various processes which put pressure on the adjudicators to supply 

decisions favourable to one of the parties. 

14.2.13 It is a useful additional sentence whenever a request for an adjudicator is made to enquire 

at the time that the potential adjudicator confirms that as far as he or she is aware there is 

no conflict-of-interest with concern to the parties. 
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14.2.14 Where there are contracts with the adjudicator identified in the contract then there can be 

questions of conflict arising. The reason being that is that the standing adjudicator could 

be seen as making a series of decisions favouring a single party. 

14.2.15 This is just something that sub-contractors need to be aware of if nothing else. 

14.2.16 Although it appears that the service of notice of intent to refer to adjudication is the first 

step or sub-contractors should be examining the contract to determine whether or not 

there is an adjudicator appointed in the contract. If not, then the sub-contractor should 

inform the employer/main contractor that there is the possibility of a dispute and ask 

whether they are willing to agree upon the identity of any adjudicator. Most 

employers/main contractors will ignore this request. Others will put forward a name. 

Upon receiving the information of the name identified the contractor should respond by 

thanking the main contractor or employer and enquiring how many times this adjudicator 

has been appointed in disputes where the employer or main contractor has been a party. 

14.2.17 In the event of any concerns by the sub-contractor, the name proposed by the 

employer/main contractor should be ignored.  

14.2.18 There are various adjudicator nominating bodies, including Hunt ADR Limited and the 

sub-contractor should address the first enquiry to Hunt ADR by email to 

adr@huntadr.com. Hunt ADR has a list of skilled adjudicators. 

14.2.19 One additional method of deciding upon an adjudicator nominated body is to contact 

other sub-contractors within your field of expertise. It is quite possible that they do know 

somebody or if they don’t they may know someone who does. The sub-contractor should 

not hesitate on using personal relationships in order to get information. 

14.2.20 Now the sub-contractor has identified an adjudication nomination body. The website will 

generally make clear who is available, what their experiences and how much they charge. 

14.2.21 Have a glance at the details about each adjudicator and make a decision. 

mailto:adr@huntadr.com
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14.2.22 Once the name of an adjudicator has been identified and submitted to the parties the 

adjudicator has two days within which to respond as to whether he or she has any conflict 

of interest and more and equally importantly whether they have sufficient time to address 

this dispute.  

14.2.23 It is important to note that at this time the adjudicator will not know the full extent of the 

dispute and the complexity or otherwise of the concerns between the parties. 

14.2.24 On the assumption that the adjudicator nominated accepts the appointment then the 

adjudicator will issue what is called an order for directions. This so-called order for 

directions informs the parties as to the timelines for complying with various orders of the 

adjudicator.  

14.2.25 Where any party to the dispute objects to the appointment of a particular person as an 

adjudicator, that objection shall not invalidate the adjudicator's appointment nor any 

decision he may reach in accordance with paragraph 20. 

14.2.26 This paragraph appears to say that whatever the objection to the appointment whether it 

be conflict-of-interest, jurisdiction, dispute already decided, or any other ground it can be 

ignored. 

14.2.27 For instance, if the sub-contractor becomes aware that the adjudicator has adjudicated 

favourably on previous disputes on the employer’s behalf then the sub-contractor could 

rightly think they could object to the appointment of the adjudicator. Similarly, according 

to this paragraph 10, the objection can be made and ignored. 

14.2.28 Also, it seems that the objection relates only to the appointment and not to be subsequent 

behaviour of the adjudicator. 

14.2.29 Paragraph 13 

“The adjudicator may take the initiative in ascertaining the facts and the law necessary to determine the 

dispute, and shall decide on the procedure to be followed in the adjudication.” 
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14.2.30 Paragraph 13 is properly placed under the heading of powers. It addresses what authority 

the adjudicator has and what he can do with that authority. 

“(a) request any party to the contract to supply him with such documents as he may reasonably require 

including, if he is so directs, any written statement from any party to the contract supporting or 

supplementary report further notice and any other documents given under paragraph 7 (2)” 

14.2.31 Subparagraph (a) authorises the adjudicator to demand a supply of any documents that 

he thinks necessary and further to order written statements from any party to the contract. 

The subparagraph is silent as to the power of the adjudicator to order written statements 

from employees of the parties. Quite frequently the parties will have little or no knowledge 

of the facts leading to the dispute. It will be the statements of the men and women on site 

who will provide the evidence. Therefore, it is essential that the adjudicator has the power 

to make such an order. 

14.2.32 This power he is given to investigate not merely listen. 

“(b) decide the language or languages to be used in the adjudication and whether a translation of any 

document is to be provided and if so by all,” 

14.2.33 This is a subparagraph which authorises the adjudicator to decide which language is to be 

used in the adjudication proceedings. It is common sense that the adjudicator will use the 

language of the contract and any other language that ensures that the dispute is decided 

fairly and impartially. 

14.2.34 If more than one language is to be used the adjudicator must ensure that a translation of 

the second language is always available for the benefit of all parties.  

“(c) meet and question any of the parties to the contract and their representatives,” 

14.2.35 A power to meet and question the parties to the contract and their representatives seem 

to be a replication of the power identified above. 

14.2.36 The adjudicator has already been given the power to demand witness statements. 
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14.2.37 As has been mentioned above it does not seem to be appropriate to meet and question the 

employees of the parties unless the word “representatives” implies every employee as 

required. 

“(d) subject to obtaining any necessary consents from third-party or third parties, make such site visits 

and experiments as he considers appropriate, whether accompanied by the parties or not,” 

14.2.38 It is rational for the adjudicator to be given the power to make a site visit always with the 

provision that the adjudicator seeks the permission of the site owner and occupier prior 

to the site visit. 

14.2.39 The subparagraph suggests that it is irrelevant whether or not the adjudicator’s visit is 

made in the company of the parties or not. 

14.2.40 On every occasion whenever a site visit takes place the other parties or indeed all the 

parties must be given the opportunity to attend. 

“(e) Subject to obtaining any necessary consent from a third party or parties, carry out any tests or 

experiments,” 

14.2.41 This subparagraph refers to the taking of tests or experiments. Here there is no mention 

of whether the other parties should be present or not. Which is surprising. In any event, 

whenever such an experiment or test is carried out all parties to the dispute must be 

notified and given the opportunity to attend. 

“(f) obtain and consider such representations and submissions as he requires, and provided he has 

notified the parties of his intention, appoint experts, assessors or legal advisers,” 

14.2.42 In Subparagraph (f) there are two distinct and separate directions. The first is a replication 

of a power to order representations and such submissions as he requires. That was obvious 

from the earlier powers given to the adjudicator. 

14.2.43 However, what is separate is that adjudicator is authorised to appoint experts, assessors 

or legal advisers. The subparagraph does not say that any adjudicator with experience will 
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seek at least the referring parties’ consent before appointing any expert, assessor or legal 

advisor. 

14.2.44 The adjudicator must explain in simple terms why he needs the benefit of such assistance. 

14.2.45 If he fails to do so it is possible that the adjudicator might have to meet the expenses of the 

expert, assessor or legal advisor as being an unnecessary cost. 

“(g) give directions as to the timetable for the adjudication, any deadlines, or limits as to the length of 

written documents or oral representations to be complied with, and” 

14.2.46 Giving directions means informing the sub-contractor and the responding party as to all 

the practical details involved in the adjudication process. Thus the adjudicator will try and 

work back from the 28 day period upon which he has to give the decision, and if it has 

been extended, and picks a series of dates by which the submissions of the parties have to 

be delivered to him. The adjudicator is also given the power to limit the length of the 

submissions made and the number of the documents submitted. 

14.2.47 Whenever possible an adjudicator should hold a preliminary meeting and attempt to 

agree these elements of his procedural powers with the parties. 

14.2.48 An example might be the adjudicator tells the referring party that he has one day in which 

to give his evidence and the responding party has one day to respond. 

14.2.49 Subparagraph H: 

“(h) issue other directions relating to the conduct of the adjudication.” 

14.2.50 Subparagraph (h) empowers the adjudicator to issue any other directions that he thinks 

fit for the benefit of the determination of the dispute. 

14.2.51 Paragraph 5: 

“(1) The nominating body referred to in paragraph 2 (1)(b) and 6 (1)(b) or the adjudicator nominating 

body referred to in paragraph 2 (1)(c), 5 (2)(b) and 6 (1)(c) must communicate the selection of adjudicator 

to the referring party within five days of receiving a request to do so.” 



 
 
 
 

 
 
HUNT ADR GUIDE FOR SUB-CONTRACTORS AND SMALL BUSINESSES IN CONSTRUCTION ADJUDICATION  
© Hunt ADR Limited July 2020                                                           Page 62 of Page 104
   

14.2.52 Since the whole concept of this pay when paid process and the procedures emphasise 

speed, strangely, the nominating body is allowed five days to make the selection and 

communicate that selection to the referring party. There is also no indication that the 

selection should be communicated to the responding party. 

14.2.53 The sub-contractors should, where he is the referring party, make clear that he sends 

copies of all communication to all other parties at all times on that basis the sub-contractor 

can never be criticised. 

“(2) Where the nominating body or the adjudicator nominating body fails to comply with paragraph 1, 

the referring party may 

(a) agree with the other party to the dispute to request a specified person to act as adjudicator, or 

(b) request any other adjudicator nominating body to select a person to act as adjudicator.” 

14.2.54 This situation anticipates that the nominated body shall not have made the selection and 

communicated it within the five days. 

14.2.55 In that instance, the sub-contractor assuming the sub-contractor is the referring party must 

communicate with the other party or parties giving the other party or parties 24 hours to 

agree to request a specified person. 

14.2.56 The chance of the other party or parties agreeing to an identified person who has been put 

forward by the referring party, here the sub-contractor is minimal. 

14.2.57 This then anticipates the failure to agree and then authorises the referring party to apply 

to any other adjudicator nominating body for a selection. 

14.2.58 It is important to note that the five-day period for communicating the selection to the 

referring party is not stated in the second element of paragraph 2. 

14.2.59 Therefore, it is quite reasonable for the second adjudicator nominating body to 

communicate the name of the appointed adjudicator in 2 weeks for instance. 
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“(3) The person requested to act as adjudicator in accordance with the provisions of paragraphs 1 or 2 

shall indicate whether or not he is willing to act within two days of receiving the request.” 

14.2.60 This element of paragraph 5 is very important. It puts a duty upon the person appointed 

as the adjudicator to ensure that he has the time to give proper effort to the determination 

of the dispute. 

14.2.61 It is also important to appreciate that while the adjudicator may have time when originally 

notified of the dispute it may turn out that the papers are so voluminous that the 

adjudicator may properly request further time to settle or rather determine the dispute. 

14.2.62 Paragraph 6 

“(1)  where an adjudicator who is named in the contract indicates to the parties that he is unable or 

unwilling to act, or where he fails to respond in accordance with paragraph 2” 

14.2.63 The requirement for the adjudicator proposed to state that he is unwilling to act is set out 

clearly in paragraph 2 (1)(2). However, there is no reference to where the adjudicator fails 

to respond at all. 

14.2.64 Therefore, the sub-contractor must assume that a silent adjudicator is the person who is 

unwilling or unable to act and simply draw a conclusion from that as opposed a failure to 

respond. 

“(2), the referring party may request another person (if any) specified in the contract to act as adjudicator 

or request the nominating body (if any) referred to in the contract to select a person to act as adjudicator 

or request any other adjudicator nominating body to select a person to act as adjudicator.” 

14.2.65 The authorisation given to the referring party to request another person as set out in the 

paragraphs should be treated as a clear indication that the referring party must do this if 

they wish for the dispute to be set up by adjudication. 

14.2.66 In a situation where there may be another person specified in the contract but the sub-

contractor may prefer to seek a nomination different from the person specified in the 

contract is not addressed. 
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14.2.67 Persons as possible adjudicators who are not in favour in the eyes of the sub-contractor 

should be avoided and use of an independent nominating body is preferred. 

“(2) The person requested to act in accordance with the provisions of paragraph (1) shall indicate whether 

or not he is willing to act within two days of receiving the request.” 

14.2.68 It is a requirement to notify the referring party within two days as to whether or not he is 

able or willing to act as an adjudicator is sensible but it should be made clear that the 

adjudicator must notify not only the parties but also his adjudicator nominating body. 

14.2.69 Adjudicators will normally in their notifications make clear whom they have copied in 

that communication on the face of the document. 

14.2.70 Sub-contractors should be readily aware of the lack of clear communications on the part 

of the adjudicator. 

14.3 Party Representative  

14.3.1 The Scheme paragraph 16 (1):  

“Subject to any agreement between the parties to the contract, and to the terms of paragraph (2) below, 

any party to the dispute may be assisted by, or represented by, such advice as a representative‘s (whether 

legally qualified or not) as he considers appropriate.” 

14.3.2 This subparagraph implies the parties to have legal or other representation in the 

assistance of preparing the case. The implication in the first line is that the contract may 

have stated that in the event of a dispute no representation will be permitted. 

14.3.3 That would be unusual and if noticed in any contract should be removed if possible. 

14.3.4 The Scheme paragraph 16 (2):  

“(2) Where the adjudicator is considering oral evidence or representations, a party to the dispute may 

not be represented by more than one person, unless the adjudicator give directions to the contrary.” 

14.3.5 There can be little possible reason for this subparagraph. If the parties wish to employ one 

or more representative that surely is their privilege and prerogative. 
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14.3.6 A party who wishes to do so can be reminded that orders of costs may be given against 

them in the event that the adjudicator advised that the use of more than one representative 

did not assist in any material way the case submitted by the party. 

14.4 Referral Notice 

14.4.1 It is very important to note as has been mentioned before that it must be clear beyond 

question that there is a dispute. Remember the steps that must be taken. A claim must be 

made. It is not sufficient that the claim is merely acknowledged it must be disputed (refer 

to section on crystallise the dispute). The sub-contractor must follow up on a weekly basis 

until it is becoming clear whether or not the claim is disputed or not. These initial 

communications to the other party, as have been mentioned before, must be formal and 

simple communications preferably sent by means which records not only the sending but 

also the reading and opening of the communication. 

14.4.2 Therefore, the dispute is established. It may well be that there is more than one dispute 

for the adjudicator to decide upon. There is no need to bring separate claims. Providing 

the contract, if any, does not exclude the bringing of multiple claims then it is quite 

permissible for the claimant to bring a group of claims/disputes for the adjudicator to 

decide upon. 

14.4.3 For every referring party whether it is the sub-contractor or the contractor it is vital to 

appreciate that there are two notices. The first notice is the notice that there exists a 

dispute. And that notice must be identified as a notice of dispute which provides the 

responding party with the various items of information essential if a swift appraisal of the 

notice is going to be possible. Information such as when where and what is the nature of 

the dispute.  This is called a Notice to Intend to refer a Dispute to Adjudication 

(refer to section 14.1 for more information) 

14.4.4 The referral notice, the second notice, however, will generally have been prepared before 

the first notice has been issued and will provide full details of the nature of the dispute 

and how the referring party hopes to prove that the dispute should be decided in his 
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favour by the adjudicator. This is the time to supply evidence of witnesses, expert witness 

evidence if any and other such evidence as may exist. 

14.4.5 The Scheme Paragraph 7, (1):  

“Where an adjudicator has been selected in accordance with paragraphs (2), (5) or (6), the referring party 

shall, not later than seven days from the date of the notice of adjudication, refer the dispute in writing 

(the “referral notice“) to the adjudicator.” 

14.4.6 The scheme Paragraph 7 (2):  

“A referral notice shall be accompanied by copies of, or relevant extracts from, the construction contract 

and such other documents as the referring party intends to rely upon.” 

14.4.7 The implication behind this direction is that the referral notice shall be limited to the 

contract and related documents. 

14.4.8 This is not correct as outlined in the commentary to paragraph 1 above. The referring party 

should prepare a set of documents, which not only identify the contract or the relevant 

parts of the contract but every other piece of supporting evidence that the referring party 

wishes to rely upon. 

14.4.9 The adjudication notice is a simple document spelling out:  

(a) The contract; 

(b) The dispute; 

(c) Where and when the dispute or disputes occurred; 

(d) Who and when we are present at the dispute; 

(e) The claim or remedy is sought. 

14.4.10 Whereas, the referral notice, provides the following: 

(a) The contract, if any; 



 
 
 
 

 
 
HUNT ADR GUIDE FOR SUB-CONTRACTORS AND SMALL BUSINESSES IN CONSTRUCTION ADJUDICATION  
© Hunt ADR Limited July 2020                                                           Page 67 of Page 104
   

(b) All supporting communications applicable to any variation or amendment of the contract; 

(c) Site minutes; 

(d) Photographs; 

(e) Site records; 

(f) Witness statements of those members of staff who can support the claim or claims being made; 

(g) Expert reports; 

(h) A clear chronology of what has occurred. That chronology should be the basis of the claim 

described in the referral notice. If that chronology can be shown to be true and accurate the 

chronology itself will be persuasive to the adjudicator as to the advantages and propriety of 

the case argued by the referring party. 

14.4.11 In other words, the message to sub-contractors is despite the difficulties encountered for 

day-to-day management of a variety of small contracts attention to detail is vital. The 

money will not be wasted spent on attention to detail. 

14.4.12 With the referral notice, it is necessary to bring together as has been mentioned before in 

the preparatory time leading up to the service of the adjudication notice all the supporting 

evidence that they are claiming party here the sub-contractor, decides that the sub-

contractor needs to win its case.  

14.4.13 This document needs to be put together in a professional and easy to read manner. 

Remember that the adjudicator is not familiar with the problems that the sub-contractor 

has encountered. Try to think of telling the story of the concerns to an eager and listening 

14-year-old child. The content must tell a story in a cogent and cohesive way.  

14.4.14 Appendix 2 gives an example of an introduction of the agreement between the parties. 

14.4.15 It is emphasised that the claiming party should be as focused as possible. It is not good 

policy to submit every single site document to the adjudicator in support of a claim. A 
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ruthless analysis of the documentation will demonstrate which documents are key and 

which are not. This does not mean, and not is stressed, that document, which might be 

helpful to the other side is excluded. 

14.4.16 Focus should be made to assist the adjudicator to come to a decision based upon clear 

evidence. Always remember that the adjudicator does not wish to struggle his way 

through the amount of poorly constructive evidence. However, a good presentation can 

only benefit a claiming party. 

14.4.17 The scheme paragraph 7 (3):  

“The referring party shall at the same time as he sent to the adjudicator the documents referred to in 

paragraphs (1 ) and (2), send copies of those documents to every other party to the dispute.” 

14.4.18 This is a common-sense procedural requirement that whenever the referring party sends 

documents to the adjudicator all the documents must be copied and then dispatched to 

every other party. 

14.4.19 All the documents, which are submitted in the referral notice must be copied to all other 

parties to the contract and any other parties who would benefit by the receipt of those 

documents. 

14.4.20 The act of sending those documents must take place at the same time and not later than 

the dispatch of the notice of referral to the adjudicator. 

14.4.21 At all times the sub-contractor must obtain receipts for all such communications so that a 

future date there can be no question that it complied with the time limits inserted in the 

adjudication process. 

14.4.22 If an adjudicator discovers that the referring party is only sent part of the documentation 

to the other parties the impression will be given that the referring party is trying to deceive 

both the other parties but also the adjudicator and should be avoided at all costs. 

14.4.23 The adjudicator will familiarise himself with the contents of the notice of referral and 

identify areas upon which he feels he needs more information if any.  
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14.4.24 He will immediately start his investigations if he considers more information is required. 

There is no reason why the adjudicator should not actively commence his investigations 

before the receipt of the defence to the notice of referral. The adjudicator will carefully 

monitor the compliance of the parties with his time schedule. He must proactively pursue 

parties in order to ensure compliance. If at any stage the adjudicator considers that a party 

is falling behind in its requirement to supply documentation the adjudicator must raise 

the matter at once and discuss with the parties the need for an extension of time if any. 

14.4.25 It is bad practice for an adjudicator to leave such discussions until the last few days.  

14.5 Relevant Information Submitted by the Parties 

14.5.1 The scheme paragraph 17:  

“The adjudicator shall consider any relevant information submitted to him by any of the parties to the 

dispute and shall make available to them any information to be taken into account in reaching his 

decision.” 

14.5.2 The first element of this sentence is common sense. If relevant information has been given 

to the adjudicator he should consider it and give it the relevant importance that it is 

necessary. 

14.5.3 The second element of the sentence, however, is strange. It says he shall make available to 

the party any information taken into account in reaching his decision. If the adjudicator is 

relying on the information submitted by the parties he does not need to make it available 

to them. If, however, he is relying on information taken into account which he has 

identified and researched and taking it into account then it is obvious that he must make 

it available to the parties before he reaches his decision. However, that is not said here. 

14.5.4 Sub-contractors should be well aware that they are entitled to see all evidence discovered 

by the adjudicator on his research and make sure that they are in a written reminder, not 

request, to the adjudicator to disclose such evidence. 
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14.6 Party Fails to Comply  

14.6.1 The scheme paragraph 15:  

“If, without showing sufficient cause, a party fails to comply with any request, direction or timetable of 

the adjudicator made in accordance with his powers, fails to produce any document or written statement 

requested by the adjudicator, or in any other way fails to comply with the requirements under these 

provisions relating to the adjudication, the adjudicator may….” 

14.6.2 The above situations occur frequently in adjudication dispute determinations. It should 

be made clear that adjudicators will only very rarely order an oral hearing. The usual 

practice is for the adjudicator to decide the disputes upon the documents including the 

witness statements submitted to him. 

14.6.3 Of course, if one party request an oral hearing then in all usual circumstances that request 

must be granted. 

14.6.4 So, the paragraph anticipates a failure to comply with orders or directions of the 

adjudicator. What can the adjudicator do or what should he do? 

14.6.5 In paragraph 15a: 

“continue the adjudication in the absence of that party or of the document or written statement 

requested,” 

14.6.6 Subparagraph (a) above does take place but it really takes place without the supplement 

indicated in subparagraph (b) below. 

14.6.7 In paragraph 15b: 

“draw such inferences from that failure to comply as circumstances may, in the adjudicator’s opinion be 

justified, and” 

14.6.8 Evidence is missing. That evidence was demanded by the adjudicator. The demands of 

the adjudicator were ignored. Presumably, the adjudicator considered the evidence was 

important in determining his decision. In that case, it is right and proper that he draws 
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conclusions from the absence of the evidence in order to assist him to reach his 

determination. And it is right and proper that the conclusions drawn or the inferences 

drawn are drawn against the party who has failed to comply with the orders or requests. 

“(c)  Make a decision on the basis of the information before him attaching such weight as he thinks 

fit to any evidence submitted to him outside period he may have requested or directed.” 

14.6.9 Subparagraph (c) very similar to subparagraph (b) and should be treated as another way 

of writing subparagraph (b). 

14.7 Adjudicator’s Decision 

14.7.1 Once the documents are all submitted to the adjudicator and the communications between 

the adjudicator and the parties are finished then the adjudicator must produce his 

decision. 

14.7.2 That decision must be completed on or before the final date agreed between the 

adjudicator and the parties for the decision-making process. Therefore, it will be either the 

28th day or the 42nd day or such further day as the parties have agreed. The adjudicator 

must complete his decision-making process on that day and at the same time communicate 

that decision to the parties. If the adjudicator fails to communicate the decision on the 

crucial day then his decision can be of no effect or void. Which means that the whole 

process has to start again with another adjudicator. 

14.7.3 At present, an adjudicator who fails to issue the decision within the time limits and 

aspirations his contract with the parties does not have to pay the costs of the two parties. 

14.7.4 It seems clear that the situation will soon change and an adjudicator, unless there is a very 

good reason such as ill health, will have to pay the cost of the parties in the event of a 

breach of contract of delivery of the decision. 

14.7.5 The scheme Paragraph 19, (1):  

“The adjudicator shall reach his decision not later than 
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(a) 28 days after the date of the referral notice mentioned in paragraph 7 (1), or 

(b) 42 days after the date of the referral notice if the referring party so consents, 

(c) or such period exceeding 28 days after the referral notice as the parties to the dispute made, after the 

giving of the notice, agree.” 

14.7.6 The section and the subparagraphs contained therein are clear and will not cause a 

problem to any sub-contractor. 

“(2) Where the adjudicator fails, for any reason, to reach his decision in accordance with paragraph (1) 

(a) any of the parties to the dispute may serve a fresh notice under paragraph (1) and shall request an 

adjudicator to act in accordance with paragraphs 2 to 7; and 

(b) if requested by the new adjudicator and insofar as it is reasonably practicable, the parties shall supply 

him with copies of all documents which they had made available to the previous adjudicator.” 

14.7.7 The key problem with this series of directions is that the mechanism is lacking for the 

removal of the adjudicator. There is a reference to the adjudicator failing to reach his 

decision in a timely manner. Then there is a reference to the appointment of a new 

adjudicator. 

14.7.8 The scheme paragraph 22:  

“If requested by one of the parties to the dispute, the adjudicator shall provide reasons for his decision.” 

14.7.9 It is usually assumed that any decision of the adjudicator will be reasoned. By reason and 

it means that the adjudicator will inform the parties as to why he arrived at his decision.  

14.7.10 It is quite possible for an adjudicator to give a one-line decision. “I find in favour of the 

referring party” referred to in the first notice of dispute and referral notice. If there is no 

requirement for reasons, then that simple one line is sufficient. 

14.7.11 If there is a requirement for the giving of reasons, then they are usual combination of 

guidance is that reason must be: 

(a) Consistent; 
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(b) Cogent; 

(c) Comprehensive; 

(d) And Clear. 

14.7.12 Subsection (3) states: 

“The contract shall provide that the decision of the adjudicator is binding until the dispute is finally 

determined by legal proceedings, by arbitration (if the contract provides for arbitration or the Parties 

otherwise agree to arbitration) or by agreement.” 

14.7.13 The parties may agree to accept the decision of the adjudicator as finally determining the 

dispute. 

14.7.14 This clause should give support and comfort to a sub-contractor, who obtains a decision 

from the adjudicator in his favour. This clause makes clear that the decision is not final. 

However, it does commit the other party, the losing party, to comply with the order set 

down in the decision of the adjudicator. 

14.7.15 That means the winning sub-contractor can then instruct solicitors to seek an order to 

enforce the order from the relevant court. There is a gap in the procedural steps here. It 

would have been far more effective for the Act to have given authority to the adjudicator, 

being properly appointed, to act as judges of the Supreme Court. If that occurred, then the 

adjudicator could have been empowered to order the enforcement of the decision without 

the need of the winning party having to apply to a court for an order. 

14.7.16 The next element within that paragraph is that if the contract identifies the next stage in 

the challenge process as being arbitration then the arbitration will normally follow. 

However, arbitration is not by any means always a fair and just process. It is preferable to 

advise any sub-contractor to sign a contract, which avoids arbitration. The reason is 

simple. The courts have given a clear indication that adjudication is meant to be a very 

rough and ready process. There will be many errors. Providing, however, that there is no 

fundamental error in a situation where the adjudicator does not have the authority to 
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decide then the courts will enforce the adjudicator’s award. Whereas, it has been recently 

seen that some arbitrators will come to a completely different decision from that of the 

adjudicator. Reviewing courts will rarely set aside a decision of the arbitrator. 

14.7.17 It is really important for sub-contractors to attempt to ensure that the provisions in the 

contract applying to this Act are clear and simple and if not necessarily in its favour but 

at least is logical and consistent. 

14.7.18 It is considered that most main contractors and or employers would avoid the interim 

stage of arbitration especially when they appreciate that the only winners in a middle stage 

of the process being arbitration are the lawyers.  

14.7.19 An element of this direction refers to an agreement between the parties that the 

adjudicator's award is final. This rarely occurs. 

14.7.20 The final sentence of this subsection directs that the parties may agree to accept the 

decision is finally determining the dispute. 

14.7.21 That is nothing more than a repetition of the reference in the previous line to determining 

the dispute finally by agreement. 

14.7.22 It is quite unnecessary and is confusing. 

14.8 Effects of the Decision 

14.8.1 The scheme paragraph 23:  

“(1) In his decision, the adjudicator may, if he thinks fit, order any of the parties to comply peremptorily 

with his decision or any part of it.” 

14.8.2 It is usually understood that the order or orders set out in the decision of the adjudicator 

will be obeyed immediately or forthwith or as the subsection states peremptorily. 

14.8.3 However, by the manner in which this subsection is written, it is quite possible for there 

to be elements of the decision, which need to be addressed peremptorily and elements 

which can be complied with at some later date. 
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14.8.4 Where this divided order has taken place, the adjudicator must make it clear which 

decisions are to be addressed peremptorily and which at a later date. It is also clear as to 

any procedure for addressing the decisions peremptorily such as payment or other such 

order. 

“(2) The decision of the adjudicator shall be binding on the parties and they shall comply with it until 

the dispute is finally determined by legal proceedings, by arbitration (if the contract provides for 

arbitration or the parties otherwise agree to arbitration) or by agreement between the parties.” 

14.8.5 The decision is generally agreed to be required to be complied with in any event. It may 

well be possible to challenge that decision at the time of seeking enforcement. The decision 

will only be binding until the court/s decision as to enforcement which may set aside all 

or part of the adjudicator’s decision. This has been stated before as arbitration in this 

process is surplus to requirements. 

14.8.6 Subparagraph (3) should not be contentious but it has become so: 

“(3) As soon as possible after he has reached a decision, the adjudicator shall deliver a copy of that decision 

to each of the parties to the contract.” 

14.8.7 What it means is almost at the same moment as the adjudicator reaches his decision he 

must publish that decision to each of the parties to the contract. Where the decision is 

reached on the 28th or 42nd day publishing it to the party is on the 29th on 43rd day generally 

means the decision is out of time and invalid. 

14.8.8 The decision will be issued, preferably it will be written in a form, which is clear and 

comprehensible to the parties especially the sub-contractor. The parties need to know 

simply who has won and who has lost. A simple phrase:  

I find that the sub-contractor has succeeded in his claim for £283,000.12 and that this claim is to be paid 

forthwith. Interest on the claim will be due from the date when the payment was due to being the 10th of 

August 2019. Compound interest will not apply. 
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14.8.9 Whether or not the successful sub-contractor will be awarded his costs attributable to the 

professional services he has needed to employ in order to bring his case is a matter of a 

separate element as the original adjudication scheme suggested that each party pay their 

own costs.  

14.8.10 There will be occasions when the losing party complies with the decision of the 

adjudicator immediately or within an agreed time limit. 

14.8.11 In that case, the successful party, the sub-contractor, merely received the payment or 

whatever other forms of awards that the adjudicator has made. However, many losing 

parties are not so cooperative. 

14.9 Enforcing Decision 

14.9.1 If the losing party has not cooperated with the decision, then the successful party will need 

to instruct a solicitor to seek enforcement of the decision in the technology and 

construction Court or TCC. The majority of these cases seeking enforcement are not 

opposed. However, a percentage of the losing parties will oppose the decision on the basis 

that there is a chance that the court will find that there was a problem with the adjudication 

process. The problem can be that the adjudicator behaved unfairly to one or both of the 

parties or did not have the power/jurisdiction to make the decisions that he did. 

14.9.2 It is strongly recommended that a losing party does not apply for the contractual option 

of arbitration. The reason sadly is that arbitrators reviewing decisions of adjudicators have 

been identified as reversing those decisions on grounds which would not certainly have 

been acceptable before an enforcing judge in the TCC.  It appears that the judges in the 

TCC will, in the vast majority of the cases brought before them for enforcement and 

challenged by the losing party, endorse the decision of the adjudicator.  

14.9.3 This will take place even where the adjudicator has made mistakes in calculation or other 

mistakes providing those mistakes are made within the authority or power given to the 

adjudicator. In other words, if the adjudicator was required to make a decision on an 

extension of time, made that decision and made an error granting an extension for twice 
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the length of the time required it is highly likely that that decision will be appealed as the 

adjudicator was properly making a decision as to an extension of time but did so 

incorrectly. That appeal will almost certainly fail.  

14.9.4 The point of view of the courts is that adjudication is a rough and ready process and for 

that very reason is bound to contain mistakes. Since, however, the whole concept of the 

Act and the scheme is to ensure its speedy and effective payment process the view of the 

court is that any major error can be rectified if one of the parties seeks to litigate the dispute 

before the court. 

14.10 Appoint New Adjudicator Where Late Award Issued 

14.10.1 There must be an application by one party or the parties by consent to notify the first 

adjudicator formally that because the decision has failed to be delivered in a timely 

manner his jurisdiction has come to an end.  

14.10.2 The formal notice can be served with a time limit for a response within 24 hours or 

deeming silence to be a response. Only then can the referring party seek the appointment 

of another adjudicator. Once the time limit proposed for the formal notice has passed then 

the same proceedings can take place as before. 

14.10.3 It is obvious that the parties should have copies of every single document and submission 

made to the first adjudicator and should forthwith supply those documents preferably in 

an agreed bundle of documents to the new adjudicator. 

14.10.4 The new adjudicator needs to be informed that the previous adjudicator has failed to 

deliver his decision in time. 

14.10.5 There is no requirement to inform the new adjudicator of the reason for his appointment. 
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14.11 Agreeing Adjudicators Scope 

14.11.1 The scheme paragraph 20 

“The adjudicator shall decide the matters in dispute. He may take into account any other matters, which 

the parties to the dispute agree should be within the scope of the adjudication or which are matters under 

the contract which he considers are necessarily connected with the dispute.” 

14.11.2 The requirement that the adjudicator shall take into account other matters which the 

parties agree should be within the scope of the adjudication is logical. However, it is 

essential that the parties jointly agree that these other matters should be taken in to 

account. 

14.11.3 The adjudicator should be very careful and avoid taking matters into account which is 

supported by only one party. The second and much more contentious matter is where the 

adjudicator during his investigation finds matters which he considers will assist the 

determination of a dispute.  Noted that the matters must arise from under the contract. 

However, if the parties do not wish to bring the matter to the attention of the adjudicator, 

the adjudicator must be very careful to bring these matters to the attention of the parties 

before basing his decision upon all or any of these matters identified. 

14.11.4 In the Scheme paragraph 20a: 

“(a) open up, revise and review any decision taken or any certificate given by any person referred to in 

the contract unless a contract states that the decision or certificate is final and conclusive,” 

14.11.5 This power to open up, revise and review any decision taken or any certificate given is a 

standard clause in many international contracts. 

14.11.6 However, where the decision is final and binding until reviewed by arbitration or 

litigation then it is highly unlikely that an adjudicator has the power to override the strict 

terms of the contract. The decision is not final and binding except until review by 

arbitration or litigation however it is final in itself up until that time. This is very confusing 

for any sub-contractor who is not used to these procedural issues. 
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14.11.7 For example, it could be there is a decision to issue a certificate for an extension of time 

which the adjudicator considers wrongly issued. If the certificate has been issued by the 

person named in the contract is strong authority that issue is decided, and that certificate 

is final and binding until reviewed by arbitration or litigation then it is strong we argued 

the adjudicator cannot revise such a decision. 

14.11.8 The scheme paragraph 20b: 

“(b) decide that any of the parties to the dispute are liable to make a payment under the contract (whether 

in sterling or some other currency) and, subject to Section 111 (4) of the Act, when the payment is due 

at the final date for payment,” 

14.11.9 Frequently the whole point of the dispute between the parties is that the sub-contractor is 

owed money. Therefore, it will be the fundamental result of the dispute that there will be 

an order for payment to the sub-contractor of monies owed. 

14.11.10 The scheme paragraph 20c: 

“(c) Having regard to any term of the contract relating to the payment of interest decide the 

circumstances in which, and the rates at which, and the periods for which simple or compound rates of 

interest shall be paid.” 

14.11.11 Subparagraph (c) remains that the adjudicator has the power to decide the rate of interest 

and whether or not the interest should be awarded as a simple rate or be compounded. 

The results in monetary terms can be quite important to a successful party. 

14.12 Revoke Appointment  

14.12.1 The scheme paragraph 11 (1)  

“The parties to a dispute may at any time agree to revoke the appointment of the adjudicator. The 

adjudicator shall be entitled to the payment of such reasonable amount as he may determine by way of 

fees and expenses incurred by him. The parties shall be jointly and severally liable for any sum, which 

remains outstanding following the making of any determination on how the payment shall be 

apportioned.” 
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14.12.2 The first paragraph is not phrased most explicitly. What it should say is that the parties 

shall be liable to pay his fees subject to subparagraph (2). 

14.12.3 The last sentence of subparagraph (1) refers to apportionment. Comments were raised as 

to the power of the adjudicator to investigate and apportion. 

14.12.4 These comments apply to this subparagraph. 

14.12.5 The scheme paragraph 11 (2):  

“(2) Where the revocation of the appointment of the Adjudicator is due to the default or misconduct of 

the adjudicator, the parties shall not be liable to pay the adjudicator’s fees and expenses.” 

14.12.6 This is the first mention of default or misconduct of the adjudicator. There is no definition 

of default or misconduct. It would usually mean some wilful act which is detrimental to 

one or both parties. 

14.12.7 For a sub-contractor unused to this process it could appear that many procedural 

examples are prejudicial to the sub-contractor or even on occasions to the opposing party. 

14.12.8 What should the sub-contractor do in the circumstances? On every occasion that the sub-

contractor considers that the adjudicator has taken a prejudicial act or action the sub-

contractor should inform the adjudicator and the parties in writing with details of what 

the sub-contractor considers to be the prejudicial conduct.  
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14.13 Powers of the Adjudicator 

14.13.1 The scheme paragraph 12: 

“The adjudicator must not look at further disputes arising peripheral to these disputes unless of course 

the parties agree to give the adjudicator power to do so.” 

14.13.2 This is called jurisdiction. The adjudicator has power or jurisdiction to look at only those 

disputes submitted to him within the referral notice. 

14.13.3 If the adjudicator gives evidence to himself of other disputes, then there is a good chance 

that a court will set aside his decision for the simple reason that the parties did not wish 

him to resolve those additional disputes. 

14.13.4 The adjudicator shall  

(a) act impartially in carrying out his duties and shall do so in accordance with any relevant 

terms of the contract and shall reach his decision in accordance with the applicable law 

in relation to the contract; and 

(b) avoid incurring the unnecessary expense of.  

14.13.5 The first comment to make is that the above paragraph has nothing to do with powers. 

This paragraph is a reminder in no uncertain terms to the adjudicator as to the need to be 

fair and impartial between the parties. 

14.13.6 There is no point in referring to the relevant terms of the contract and linking that to 

impartiality. 

14.13.7 The concept of impartiality overrides everything else. The need to listen to the parties and 

to allow each party to put its case is fundamental and cannot be changed by the terms of 

the contract. 

14.13.8 For a decision to be correct it should be made in accordance with the applicable law 

identified in the contract. 
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14.13.9 There will be sometimes occasions where people will be asked to sub-contract for work 

which is not based in England and Wales. The law applicable to the contract might be a 

totally different law from that of England and Wales. Sub-contractors should be aware 

that this may occur. If it does occur then sub-contractors must make themselves aware of 

the influence the different law will have upon the contract. 

14.13.10 The final direction is for the adjudicator to avoid incurring unnecessary expense. Since 

this whole process is so time-driven it is slightly difficult to see how an adjudicator could 

incur unnecessary expense. The possible areas would be appointing experts to work as 

required or requiring witnesses to attend who were not able to provide any concrete 

evidence to provide clarification of the dispute to be decided. 

14.13.11 The act Subsection (e):  

“impose a duty on the adjudicator to act impartially; and all persons acting in a position of making a 

decision affecting the rights of other parties have a duty to act fairly. That means quite simply that the 

adjudicator must not in any way be biased in favour of one party over the interest of the other party.” 

14.13.12 It seems very obvious to state this but there are occasions when adjudicators have had 

their decisions set aside or brought to nothing by the fact that they were in one way and 

another seen to be biased in favour of one of the parties. 

14.13.13 The act Subsection (f)  

“enable the adjudicator to take the initiative in ascertaining the facts and the law” 

14.13.14 This is an important provision. Adjudicators will generally be experienced in the 

construction industry. 

14.13.15 It has been decided by the members of the Houses of Parliament that unlike judges, 

adjudicators will be entitled to question people on their own initiative and to look into 

legal issues whether or not they have been the subject of a dispute. 

14.13.16 As mentioned earlier the adjudicator will as soon as reasonably practical and preferably 

within the seven days while the adjudicator is waiting for the referral notice the 
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adjudicator will discuss with the parties the proposed timetable. The Adjudicator will 

work back from the 28-day period upon which he has to give his decision. The Adjudicator 

will then discuss whether or not the parties wish for an oral hearing or whether they are 

content for that adjudicator to decide upon the matter on documents only. 

14.13.17 In arbitration, if one party requires an oral hearing then there must be an oral hearing. 

However, in adjudication, it appears there is no such rule and it is very much in the 

discretion of the adjudicator. 

14.13.18 A reason for not opting for an oral hearing is the very strict time limits, which apply to 

adjudication which do not apply to the arbitration. 

14.13.19 The adjudicator will also decide upon the date upon which the responding party will serve 

its documents in defence to the referral notice. 

14.13.20 And the adjudicator will discuss also with the referring party whether they will wish to 

issue a response to the defence of the responding party. Finally, the responding party will 

be invited to consider whether it will wish to submit final closing comments. 

14.13.21 The pressure placed upon the parties by the 28-day time window is enormous. 

14.13.22 Adjudicators should be well aware that they should enquire of the referring party whether 

the referring party is willing to extend by 14 days at an early stage thus giving the 

adjudicator a window of 42 days instead of 28 days within which to come to a decision. 

14.13.23 Even with that extended time, the pressure on the parties is extreme. 

14.13.24 An important element of the adjudication process is that the adjudicator is permitted to 

investigate both facts and law. That means that the adjudicator can demand additional 

documentation or witness statements if the adjudicator is not satisfied with what is 

provided by the parties. It appears that while the adjudicator can ask for additional 

information there is no punishment which the adjudicator can impose upon a party who 

does not supply the additional information. However, a party who does not supply the 
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additional information will bear the risk that an adjudicator will draw inferences from the 

failure negatively against that party. 

14.14 Adjudicators Liabilities  

14.14.1 The scheme paragraph 26: 

“The adjudicator shall not be liable for anything done or omitted in the discharge or purported discharge 

of his functions as adjudicator unless the act of omission is in bad faith, and any employee or agent of the 

adjudicator should be similarly protected from liability.” 

14.14.2 This paragraph is trying to protect the adjudicator and his staff from any legal action 

where the adjudication process has failed with cost implications for at least a referring 

party if not the responding party.  

14.14.3 A situation may be given as an example where the adjudicator had a decision ready to be 

given to the parties on the 28th day and informed the parties of the readiness of the 

decision but failed to deliver it on or before the end of the 28th day. In view of the strict 

enforcement of the timelines a court will generally view the failure to deliver the decision 

on the 28th day as a breach of contract and thus bringing the adjudication to an end before 

the process has been properly completed. It is in that situation that the Act permits the 

referring party to appoint a new adjudicator. 

14.14.4 A referring party might reasonably ask why should the adjudicator not pay the costs that 

the referring party has spent in the adjudication process which have all been wasted by 

the simple fact that the adjudicator did not issue the decision on the 28th day. A failure to 

deliver the decision could well be said to be a willful act. The decision was ready so why 

not deliver it. The courts are always unwilling to attack or punish somebody sitting in a 

similar position as themselves and so maybe unwilling to decide such negligence as wilful. 

14.14.5 The Act Subsection (4) states: 
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“The contract shall also provide that the adjudicator is not liable for anything done or omitted in the 

discharge or purported discharge of his functions as adjudicator unless the act or omission is in bad faith, 

and that any employee or agent of the adjudicator is similarly protected from liability.” 

 

14.14.6 This subsection is intended to protect the adjudicator from actions being brought against 

him for inept behaviour or even negligence. It is an important and useful protection for 

the adjudicator. 

14.14.7 However, this protection should not encourage adjudicators to behave in a purely 

incompetent manner in coming to a decision. It is always important to recall that unless 

the time for the decision has been extended the adjudicator has only 28 days within which 

to give a decision. This time limit is very short. Mistakes can and do occur!  

14.14.8 Before sub-contractors become put off by the entire process it is important that the sub-

contractor will be the person referring the dispute to the adjudicator. That means that the 

sub-contractor is in a position if it has the funds to prepare all the paperwork required 

before the trigger notice or notice of intent to refer a dispute to adjudication, which will be 

addressed later, needs to be served. 

14.14.9 The pressure is then placed upon the responding party to come up with sufficient evidence 

to persuade the adjudicator that the application by the sub-contractor is wrong and should 

not be made. 
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14.15 Adjudicator Resigns  

14.15.1 The scheme paragraph 9 (1): 

“An adjudicator may resign at any time on giving notice in writing to the parties to the dispute.” 

14.15.2 The adjudicator would normally issue an agreement for the parties to sign. 

14.15.3 The referring party, here the sub-contractor, should ensure that an adjudicator will only 

resign for specific reasons. Those reasons include the insufficient skill to the side of the 

dispute, duplication with another dispute, insufficient time to decide to dispute fairly, or 

such other reasons as may arise such as conflict of interest. 

14.15.4 There should not be any authorisation for an adjudicator to resign without good reason. 

Yet that is what this subparagraph 1 permits. 

14.15.5 All sub-contractors should resist any requests or indeed statement that resignation is 

imminent. The sub-contractors should make very clear that unless there are clear and 

cogent reasons for the resignation it will be rejected. 

14.15.6 The scheme paragraph 9 (2): 

“An adjudicator must resign where the dispute is the same or substantially the same as one, which has 

been previously referred to adjudication and a decision has been taken in that adjudication.” 

14.15.7 Where there is duplication or a similar dispute referred to an adjudicator then the 

adjudicator may reside indeed must resign. 

14.15.8 The scheme paragraph 9 (3): 

“Where an adjudicator ceases to act under paragraph 9 (1) 

(a) the referring party may serve a fresh notice under paragraph (1) and shall request an adjudicator to 

act in accordance with paragraphs 2 to 7; and 

(b) if requested by the new adjudicator and in so far as it is reasonably practicable, the parties shall supply 

him with copies of all documents which they had made available to the previous adjudicator.” 
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14.15.9 It is obvious that if the adjudicator has resigned for a good reason then the referring party 

must be entitled to have the dispute decided by another adjudicator. The procedure for 

that appointment is set out in this paragraph. 

14.15.10 The requirement that the referring party, here the sub-contractor, supply the adjudicator 

with all the papers supplied to the first adjudicator where possible should not ever occur. 

Whenever the referring party is providing evidence to the adjudicator copies of that 

evidence must be retained for the referring parties use if nothing else. 

14.15.11 The scheme paragraph 9 (4): 

“Where an adjudicator resigns in the circumstances referred to in paragraph (2), or where a dispute 

varies significantly from the dispute referred to him in the referral notice and for that reason he is not 

competent to decide it, the adjudicator shall be entitled to the payment of such reasonable amount as he 

may determine by way of fees and expenses reasonably incurred by him. The parties shall be jointly and 

severally liable for any sum which remains outstanding following up of the making of any determination 

on how payment should be apportioned.” 

14.15.12 This subparagraph is confusing. There is a reference in the first 2 lines in paragraph 2. This 

must refer to subparagraph 2. The rationale for resignation in subparagraph 2 is limited 

to the circumstances where the dispute referred to the adjudicator is substantially the same 

as a dispute which has been previously decided upon. There are no other circumstances 

identified in subparagraph (2) as providing a rationale for resignation. 

14.15.13 Therefore, it is only in those circumstances that an adjudicator may be paid the reasonable 

amount by way of fees and expenses incurred by him. 

14.15.14 It is never clear when the adjudicator will find out that the decision that he is being asked 

to decide as already been decided by someone else. 

14.15.15 The knowledge might come to the adjudicator halfway through the process of 

determination or indeed not until he has made his decision. In those circumstances, it 

would be proper for the parties to pay his fees. 
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14.15.16 However, this subparagraph 4 appears to anticipate that the adjudicator upon finding that 

the decision has already been made by another adjudicator will then decide as to which 

party shall pay his fees and expenses. That requires an investigation on the part of the 

adjudicator as to where fault if any lies for him proceeding with an adjudication, which 

was already decided. 

14.15.17 Subparagraph 4 introduces the concept that an adjudicator may resign from adjudicating 

a dispute which has been assigned to him because he has discovered that another person 

has been appointed to adjudicate upon that decision. 

14.15.18 Sub-contractors must be fully aware that the rules are not perfect and are required to be 

assisted by amounts of common sense. 

14.16 Adjudication Cost 

14.16.1 The scheme paragraph 25: 

“The adjudicator shall be entitled to the payment of such reasonable amount as he may determined by 

way of fees and expenses reasonably incurred by him. The parties shall be jointly and severally liable for 

any sums, which remains outstanding following the making of any determination on how the payment 

should be apportioned.” 

14.16.2 Sub-contractors should be aware that there are adjudicators who offer a fixed fee 

adjudication administration. This is a useful addition to cost-effectiveness in adjudication. 

14.16.3 Sub-contractors should also attempt to find claims consultants who are willing also to 

provide fixed or limited cost fees for their adjudication. 

14.16.4 The Housing Grants Construction and Regeneration Act 1996 was amended by the Local 

Democracy Economic Development and Construction Act 2009 to include a provision that 

it is prohibited for there to be a contract term that states at the outset that the costs of the 

adjudication are to be allocated in a particular way. 

14.16.5 The only exception refers to the adjudicator’s fees and expenses.  The real innovation is 

that the parties may agree after the service of the notice of intention to refer the dispute to 
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adjudication that their respective costs in the adjudication are to be allocated by way of 

the adjudicator awarding costs in the decision . However, in practice it is very rare that 

the parties reach any such agreement; therefore it is usually only the adjudicator’s fees and 

expenses which are apportioned between the parties (the way in which such 

apportionment is usually made is on a ‘costs follow the event’ basis I.e. the ‘losing’ party 

usually pays the adjudicator’s fees and expenses). 

14.16.6 The Housing Grant Construction Regeneration Act 1996 was amended by the Local 

Democracy Economic Development Construction Act 2011 to include provisions that each 

party would be responsible for their own costs in the event of a party referring a dispute 

to adjudication. To bring adjudication proceedings in line with arbitration it is now 

prohibited for there to be a contract term which states at the outset that each party shall 

be responsible for their own costs.  

14.16.7 This change implies that the adjudicator has the power to award the costs of bringing the 

adjudication where the party is successful to the successful party. The only exception 

refers to the adjudicator's costs and fees and that is still a valid term of the contract. The 

real innovation is that the parties may agree after the service of the notice of intention to 

refer the dispute to adjudication may come to an agreement that each side are responsible 

for their own costs. 

14.16.8 While this is a step forward in some ways it is also open to controversy. The controversy 

arises as adjudicators like arbitrators may well apportion the costs between the parties. 

The adjudicators may decide that the claiming party was only partially successful and 

award costs on the basis of the partial success i.e. only part of its costs. 

14.16.9 There are other adjudicators who will quite rightly say if the claim had not been brought 

then they came in part it would not have been awarded any compensation and on that 

basis, the claimant party should receive all its costs. 

14.16.10 However, the fact that the law has now intervened to give these powers by implication to 
the adjudicator is helpful. It is, however, worth noting that this only applies unless after 
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the service of the Notice of Adjudication the parties reach an agreement as to the 
adjudicator having the power to award costs. 

14.17 Adjudication Duration/ Timescales 

14.17.1 The provision of the timetable does not need to be set out in the contract. It is simply 

sufficient to state that the referring party will provide a timetable within seven days. 

Provide a timetable with the object of securing the appointment of the adjudicator and 

referral of the dispute to him within seven days of such notice. That timetable would only 

refer to the appointment of the adjudicator and the referral of the dispute to the 

adjudicator. 

14.17.2 After that, the adjudicator would set out the balance of the timetable. 

14.17.3 The adjudicator is to reach a decision within 28 days of referral or such longer period as is 

agreed by the parties after the dispute has been referred. 

14.17.4 This decision period that is agreed between the parties must be stated in the contract. The 

adjudicator must disclose to the parties that decision. 

14.17.5 It is essential for the purposes of common sense if nothing else if the decision has been 

reached on the 28th day it is essential to communicate that decision forthwith without 

delay to the parties. 

14.17.6 It will be obvious that on many occasions the dispute will be complex. Therefore the 28 

day period will be insufficient for the adjudicator to do justice to the submissions or papers 

put forward by the opposing parties. In that case, if the parties agree then the time for the 

decision can be extended. 

14.17.7 However, if only one party agrees, and it will usually be the referring party then the 

adjudicator still has to reach the decision within the 28 day period plus 14 days. 

14.17.8 Although the adjudicator may extend the period of 28 days by up to 14 days with the 

consent of the party by whom the dispute was referred; this element, which again must be 
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stated in the contract, allows an adjudicator to extend the time without the agreement of 

the other party for 14 days. 

14.18 Confidential  

14.18.1 The scheme paragraph 18: 

“The adjudicator and any party to the dispute shall not disclose to any other person any information or 

document provided to him in connection with the adjudication which the parties supplying it as indicated 

is to be treated as confidential, except to the extent that it is necessary for the purposes of or in connection 

with the adjudication.” 

14.18.2 This is a general instruction for the parties to the adjudication including the adjudicator to 

keep all confidential information confidential. 

14.18.3 However, the last element of the sentence states that the information did not become 

confidential if it is necessary for the purposes of or in connection with the adjudication. 

14.18.4 There is a step missing here. If the adjudicator decides that the confidential information is 

necessary for the purposes of or in conjunction with the adjudication, he must inform the 

parties that that will be his decision. Then he must give the parties the opportunity to 

address him as to how he should treat the confidential information. 

14.18.5 Interim step gives confidence to the parties that they are at least attempting to ensure that 

confidential information will not wilfully be disclosed. 
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15 APPENDIX 1 

An example of a letter requesting payment 

To John Brown 

Managing director of Circumstances Ltd, 

288 Forthright Street, 

Middletown, 

Utopia 

NOTICE FOR PAYMENT 

Contract to supply and fit as required Formwork for your extension at 290 

Forthright Street. 

The contract is for £283,000.00 and the duration of the contract is 4 ½ months. 

The contract start date was the 12th of November 2019. 

You gave us possession on the 16th of November 2019. 

My foreman, John Jones agreed with Mr Smith the amount of the first 

payment sometime in December. 

The first date for payment was the 11th of January 2020. Mr Smith gave us a 

payment notice on the 12th of January 2020. 

We had agreed that the payments would be due 14 days after the date for 

payment. 

The first payment was paid on the 26th of January 2020. 

On the 6th of February 2020 my foreman agreed with Mr Smith the amount 

of the second payment. 

Mr Smith gave us a payment notice on the 11th of February 2020. 

Since that date we have not heard anything from you. 

The date when the payment was due was the 26th of February. 

The payment has not been made. 

Apparently, you must give us a notice if you are going to withhold monies 

within five days of the date for final payment of the instalment.  It is now 
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the 6th of March 2020 and no notice like that has been given. I now ask you 

to make the outstanding payment immediately. 

 

Yours sincerely, 

Brian Riley, 

Managing Director Riley Shuttering and Steel Supply Ltd 

Dated the 8th of March 2020 
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16 APPENDIX 2 

An example of a brief introduction of the facts relating to the Contractor/sub-contractor. 

The sub-contractor has carried on the business of a plastering contractor for 

the last 28 years. The sub-contractor has operated throughout the region of 

the south of England. The sub-contractor has approximately 28 full-time 

employees and 16 part-time employees. It’s published accounts show a 

turnover of £2.8 million. It is currently employed as a sub-contractor on eight 

different sites throughout the south of England. 

On the 1st of January 2017 it tendered for a plastering contract at the High 

Church residential estate located at the town of Lambeth Close to the city of 

Bristol. 

The value of the works represented by the tender sum was £280,822. The 

tender was accepted by the employer by an email dated the 30th March 2017. 

The sub-contractor was appointed as a specialist sub-contractor and it was 

required to coordinate its program of works with the main contractor. 

The date for starting of the works was scheduled to be the 30th of April 2017. 
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17 APPENDIX 3 

17.1.1 Scheme for construction contracts definitions, Paragraph 12, in this part of the scheme for 

construction contracts: 

17.1.2 ”Claim” by payee means a written notice given by the party carrying out the work under 

a construction contract to the other parties specifying the amount of any payment or 

payments which he considers to be due and the basis on which it is, or they are, calculated; 

17.1.3 A Claim means a notice from the sub-contractor or contractor seeking payment. 

17.1.4 “Contract price” means the entire sum payable under the construction contract in respect 

of the work; 

17.1.5 There may well be situations where the contract price is not fixed at the beginning of the 

contract. It may well be determined on quantities of material or other means and therefore 

it may be impossible in some instances to identify a contract price. 

17.1.6 ”Relevant construction contract” means any construction contract other than one: 

(a) which specifies that the duration of the work is to be less than 45 days, or 

(b) in respect of which the parties agree but the duration of the work is estimated to be less than 

45 days; 

17.1.7 “Relevant period” means a period, which is specified in, or is calculated by reference to the 

construction contract or where no such period is so specified or is so calculable, a period 

of 28 days; 

17.1.8 “Value of work“ means an amount determined in accordance with the construction contract 

under which the work is performed or where the construction contract contains no such 

provision, the cost of any work performed in accordance with that contract together with 

an amount equal to any overhead or profit included in the contract price; 
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17.1.9 The comment applicable to the definition of contract price also applies here. There will be 

situations where it is impossible to determine the value of the work until the completion 

of the contract. In any event, this paragraph and definition still applies to the final 

determined value of the work. 

17.1.10 “Work” means any of the work or services mentioned in Section 104 of the Act. 
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18 APPENDIX 4 

18.1.1 Hunt ADR Construction Adjudication Referral Form: 

Hunt ADR Construction Adjudication Referral Form 

Complete this form to have Hunt ADR nominate an adjudicator to act on a relevant construction contract dispute. Only fields 
marked * are mandatory, but please do complete as many fields as possible. Once the form is submitted to us we contact the 

parties to confirm the details of the nominated adjudicator within three days (excluding Bank Holidays). 

Referring Party Name* 

 

Email* 

 

Job Title 

 

Address* 

 

 

 

Telephone* 

 

The Referring Party named above is completing this form to apply to Hunt ADR to 
nominate an adjudicator under the Housing Grants Construction & Regeneration Act 
1996 or any other relevant construction Act or such agreement to refer, whether in 
writing or oral, relating to a construction contract that may by its terms fall outside the 
jurisdiction of the various Acts. 
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Referring Party Representative (if any) 

 

Name 

 

Email 

 

Address 

 

 

 

Telephone 

 

 

Other Party details 

Name* 

 

Email* 

 

Address 
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Notice of Adjudication: Please send with this form a copy of the Notice of Adjudication. The 
Notice of Adjudication should have been copied to all parties to the contract. 

The Notice of Adjudication must contain the following elements: 

1. The names and addresses of each party to the contract 
2. Date of contract 
3. Brief description of the dispute(s) to be referred to adjudication 
4. When and where the dispute arose 
5. What redress is sought 

Dispute Type* 

 

Region* 

 

Rules that apply (if any)* 

 

 

We request that Hunt ADR nominate an adjudicator and we confirm that we have served the 
Notice of Adjudication to the other parties to the contract. The appointment form does not 
form a contract with the adjudicator and any conditions of appointment and fees must be 
agreed directly with the adjudicator. 

Name* 

 

Date* 
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Payment 

Payment will be taken using secure WorldPay facilities which comply with all relevant data protection 

legislation. All information recorded on this form is necessary in order for us to properly process a 

payment and this form will be destroyed once payment is taken. Please complete the form carefully in 

block capitals. If you wish to pay by cheque, please send a cheque made payable to Hunt ADR Limited 

to the address shown below. 

Personal Details 

Name ____________________________________________________________________ 

Email ____________________________________________________________________ 

Telephone ________________________________________________________________ 

Address __________________________________________________________________ 

_________________________________________________________________________ 

_________________________________________________________________________ 

_________________________________________________________________________ 

Payment Details 

Payment Method (state Credit Card or Debit Card) ________________________________ 

Amount £294 (£245 pus VAT) 

Name on Card _____________________________________________________________ 

Card Number ______________________________________________________________ 

Security Code ________________________ Start Date (if shown) ____________________ 

Expiry Date _______________________________________________________________ 

Please return to adr@huntadr.com or Travel ADR, PO Box 12627, Billericay CM12 2EZ  

mailto:adr@huntadr.com
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	1.2.3 We will only nominate trained adjudicators and we are committed to keeping party costs down by use of our Small Claims Scheme.
	1.2.4 Referrals can be made to our adjudicators to act under The Hunt ADR Construction Adjudication Rules or any set of adjudication rules. To make a referral now complete the referral form below. Our referral fee is £245 plus VAT, which is significan...
	Small Claims Scheme
	1.2.5 Where a referral is made to us and the claim is for up to £125,000 the adjudicator's costs are limited to £4,750 plus VAT.
	General Claims
	1.2.6 Where a referral is made to us and the claim is for more than £125,000 the adjudicator's fees will be negotiated between the adjudicator and the parties.

	1.3 The need for a Sub-Contractors/Small Business Adjudication Scheme
	1.3.1 Often the first cry from any sub-contractor is where is my money. It is often more important than what is the contract, what is the sub-contractor required to do?
	1.3.2 And yet it is the most contentious area of any relationship. It is problematic and creates really bad relationships. These problems and bad relationships are usually quite unnecessary.
	1.3.3 The reason is that often the main contractor and or employer and the sub-contractor do not understand how they are meant to work together.
	1.3.4 The main contractor will often inform the sub-contractor that the terms for the work and payment are to be the same as that of the main contractor. Sub-contractors rarely ask to see the main contract, the reason being to check whether the main c...
	1.3.5 And that, of course, assumes that there is a written sub-contract. There are far too many instances of a sub-contract not being put into any written format. There is a meeting. At that meeting, the main contractor or the employer will discuss wi...
	1.3.6 The employer or main contractor may then ask what price will be required to carry out these works. Quite often the employer or main contractor will inform the sub-contractor exactly what their price will be. It would be a matter of ‘take it or l...
	1.3.7 Sub-contractors do not understand that they are quite capable of sending an email to the main contractor or employer stating the terms, which have been agreed. It is quite frequently a 10-minute task.
	1.3.8 And once it is done it is up to the employer or main contractor to reject that communication. If the communication is not rejected, then usually the contents of the email will be the terms of the agreement.
	1.3.9 If nothing else the sub-contractor is then at least sure of two elements. One that it will be paid and secondly what the definition of the work to be carried out is.
	1.3.10 If the sub-contractor is fortunate enough to have a written contract of a standard format, then there will generally be a definition of how often and in what proportion the sub-contractor will be paid.
	1.3.11 There will also be provisions terms in the contract, which state clearly when a main contractor or employer may withhold all, or part, of the payment. The sub-contractor needs to be very clear in its mind as to when these terms may be imposed u...
	1.3.12 Then there is the situation, which frequently occurs where there is no written contract. A contract typically may have a duration of 3 to 6 months and if there is no contract it is possible for the employer or main contractor to attempt to with...
	1.3.13 As with every business cash flow is vital. Maybe there is an overdraft to repay and even more importantly wages of the members of the sub-contractor’s team. What this guide will attempt to do is to inform sub-contractors as to what to do in any...
	1.3.14 This guidance note provides guidance for parties who think that they are participating in construction operation contracts as defined in the Act to refer to section 105 to determine whether the contract works is a construction operation.


	2 background
	2.1 The need for adjudication
	2.1.1 Sir Michael Latham in publishing his results of his report on the construction industry0F  in July 1994 detailed what he considered to be unfair and unethical practices. One of which was to deny or frustrate another parties request of right to i...
	2.1.2 The parties to a contract can agree on the procedure for adjudication, as long as it complies with the statutory requirements of the HGCRA 1996, which the JCT suite of contracts does. If the contract adjudication provisions do not comply with se...
	2.1.3 Latham’s ideology of adjudication was not to set a final binding decision, but prevent an immediate or rapid remedy to assist in resolving the dispute. However, the Act provided that an adjudicator’s decision is “binding until the dispute is fin...
	2.1.4 This is proven in that adjudicator is appointed on “the appropriate expertise and experience,” for the disputes if not then they have the option to appoint an “independent expert with such expertise and experience to advise and report.”8F   Furt...

	2.2 Background to the Act
	2.2.1 The reason for the Housing Grants, Construction and Regeneration Act 1996 coming into force was among other matters and there are many other matters considered by this Act that there were major structural problems within the construction industr...
	2.2.2 The basic concept of the Act is that whenever there is a construction contract, which involves construction operations, and then the payment provisions of the Act apply. It is important to determine whether the works involve construction operati...
	2.2.3 The point to emphasise and underline is that the sub-contract whether in writing or purely by word-of-mouth shall have terms which require the sub-contractor to be paid on a regular basis.
	2.2.4 This comment may seem nonsense to many sub-contractors. Sub-contractors will say that if there is just an agreement and a handshake how can they have any rights for payment. The key point is that they can count upon various compulsory elements, ...
	2.2.5 The scheme comes into force or replaces the Act where elements which were key to imposing the conditions of the Act are missing. The scheme was very similar to the terms and conditions of the Act except it did not make compulsory the requirement...


	3 Introduction
	3.1 General
	3.1.1 The structure of the guidance notes is a step by step guide into obtaining payment. The steps to obtaining payment are summarised below with reference to the relevant section for guidance.

	3.2 Structure
	(a) Step 1: Determine whether the works are defined as construction works under the Housing Grant Construction Regeneration Act (Section 4);
	(b) Step 2: Determine what your payment terms are (Section 5);
	(c) Step 3: Determine whether payment is being wrongfully withheld (Section 6);
	(d) Step 4: Consider/commence suspending performance (Section 7);
	(e) Step 5: Determine whether you require a Professional Advisor (Section 10);
	(f) Step 6: Understand what types of disputes can be adjudicated (Section 11);
	(g) Step 7: Crystallise the dispute (Section 14);
	(h) Step 8: Commence the adjudication procedure (Section 14);
	(i) Step 9: If required, appoint new adjudicator (Section 14.15);
	(j) Step 10: If required, enforce adjudicators decision (Section 14.9).
	3.2.2 Please note if you determine from reading associated sections for step 1 that your works do not fall within the Act then this guidance does not offer advice.


	4 Type of Sub-contract Works
	4.1.1 It will usually be obvious to most sub-contractors that what they are doing is part of the construction process. However, there are specialist sub-contractors whose work may not be considered to be part of construction operations.
	4.1.2 Sub-contractors must determine whether the works do not form part of the construction operations, because the payment provisions of the Housing Grants, Construction and Regeneration Act 1996 and or the scheme do not apply.
	4.2 Is the Sub-contract Works A Construction Operation?
	4.2.1 Section 105 of the Housing Grants Construction Regeneration Act attempts to describe construction operations. Section 105 (1) applies to situations where there is a written contract and the Act applies. The first element of Section 105 subsectio...
	“active construction, alteration, repair, maintenance, extension, demolition or dismantling of buildings, or structures forming, or to form, part of the land whether permanent or not;”
	4.2.2 A sensible reader would consider that the definition above would be quite sufficient to cover the vast majority of construction work. Sadly, the group who drafted the Act did not think that way.
	4.2.3 Therefore anything, which follows the very sensible definition of subsection (1), only reduces the effectiveness of the subsection. That means that clear references to alteration maybe conditional on whether or not the operation takes place in a...
	4.2.4 In order to make it clear subsection 1(b) says:
	“Construction, alteration, repair, maintenance, extension, demolition or dismantling of any works for me, or to form, part of the land, including (without prejudice to the foregoing) walls, roadworks, powerlines, telecommunication apparatus, aircraft ...
	4.2.5 It is quite clear that there is a good chance of duplication when subsection (a) is compared with subsection (b). This complexity does not assist a sub-contractor. The various examples stated in subsection (b) are merely examples.
	4.2.6 Except of course, that a sub-contractor must look at subsection (b) and decide whether or not the main works or the main contract involves any of the works described in subsection (b). Any sub-contractor with experience of construction work will...
	4.2.7 Therefore, it can immediately be seen that if there are conflicting definitions within subsections (a) and (b) it is vital for the sub-contractor where there is a written contract to establish from the outset whether what it is being asked to do...
	4.2.8 This guide is not here to identify examples where the courts have decided what was or was not a construction operation. This guide is merely to alert the sub-contractor as to some of the concerns that will or may arise.
	4.2.9 Just to emphasise the problems which arise from subsection (b) by defining the construction operations for examples works to powerlines and or aircraft runway is the subsection (b) deliberately exclude works relating to airport controlling tower...
	4.2.10 This guide is not to encourage the sub-contractor to despair but to urge the sub-contractor to at the very beginning seek a simple written clarification of whether its sub-contract falls within the definition of construction operations.
	4.2.11 Subsection (c) of the Act says:
	“Installation in any building or structure of fittings forming part of the land, including (without prejudice to the foregoing) systems of heating, lighting, air-conditioning, ventilation, power supply, drainage, sanitation, water supply or the fire p...
	4.2.12 Again, a glance at subsection (c) would suggest that any of the works identified in this subsection are covered by subsection (a).
	4.2.13 There is also a question raised in the wording of subsection (c) where fittings are required to form part of the land. What is meant is that the fittings should be fixed to the structure and that structure forms part of the land. There is no re...
	4.2.14 Subsection (d) is as follows:
	“External or internal cleaning of buildings and structures, so far as carried out in the course of their construction, alteration, repair, extension or restoration;”
	4.2.15 It should be totally obvious that cleaning whether internal or external will be a construction operation when any of the types of work identified are being carried out. However, the important method to note that maintenance is not included in t...
	4.2.16 Also, an important point for the sub-contractor to focus upon is that this subsection in particular, subsection (d), identifies buildings and structures. It does not say building or structures. Whereas in subsection (a) the reference is to buil...
	4.2.17 Unhelpfully Section 105 of the Act does not define building or structure. It would be more helpful just to limit the definition to the word structure.
	4.2.18 Subsection (e) is set out as follows:
	“Operations which form an integral part of, or a preparatory to, or after rendering complete, such operations as previously described in this subsection, including site clearance, earthmoving, excavation, tunneling and boring, laying of foundations, d...
	4.2.19 There are fundamental complaints about this subsection. This is surplus to requirements. All that is required is that the subsection shall make clear that construction works mean repairs to works of all appropriate nature and those works are re...
	4.2.20 The fact that so many different operations are described in this subsection, as in the others, only raises its major concerns as to whether the items excluded fall to be identified as construction operations. There is a clear implication that t...
	4.2.21 Subsection (f) of section 105 says:
	“Painting or decorating the internal or external surfaces of any building or structure.”
	4.2.22 Again, here is the confusion with the reference to a building or structure as opposed to a building and structure.
	4.2.23 It would have been quite sufficient to refer to painting and decorating in three words in subparagraph (a).
	4.2.24 Therefore, any sub-contractor can easily identify, what is or what is not a construction operation. Let it be assumed that the majority of the works will form a construction operation.
	4.2.25 However, it is emphasised that all sub-contractors should enquire before they sign a sub-contract whether or not the work, they are being contracted to carry out forms part of a construction operation.
	4.2.26 For the sake of argument and simplicity sake sub-contractors are requested to assume that the same definitions apply where there is not any written contract.
	4.2.27 This appears to be very confusing because how can there be definitions of something which does not exist.
	4.2.28 So, the first matter to consider even before agreeing to the sub-contract is to ask the employer or main contractor whether the sub-contract is described or defined as a construction operation.
	4.2.29 Some employers or main contractors will look surprised at the request. Therefore, sub-contractors should and must be aware that the question of payment in the construction industry is governed by the Housing Grants, Construction and Regeneratio...

	4.3 What Works Do Not Fall Under the Act?
	4.3.1 Section 105 of the Housing Grants, Construction and Regeneration Act 1996 lists the operations, which are not construction operations.
	4.3.2 It is very important to remember that this Act has been put together by Members of Parliament and Members of the House of Lords who disagree as to what should be put in and what should be excluded.
	4.3.3 It’s quite clear from the report from Hansard that the members of the House of Commons were fairly ignorant of what they were doing whereas the contributions from the members of the House of Lords were fairly expert.
	4.3.4 Unfortunately, the House of Lords failed to see the wood for the trees. They represented various expert groups; quite understandably they wanted to make sure that the views of those groups figured prominently in the Act. They did not look at it ...
	4.3.5 A few of the members of the upper house are former civil engineers or structural engineers. They do not have or did not have the hands-on experience required to provide a simple clear document.
	4.3.6 Subsection (a) states:
	“Drilling for or extraction of oil, or natural gas;”

	4.3.7 It is understandable that the act of drilling when the drilling takes place in the sea could be excluded from a construction operation it is frankly thought ridiculous to exclude all the operations leading to the act of drilling from the provisi...
	4.3.8 Subsection (b) refers to:
	“Extraction (whether by underground or surface working) of minerals, tunneling or boring or construction of underground works for this purpose;”
	4.3.9 Other than the fact that the definition defies common sense in the way it is read what is intended that any works of construction related to the extraction of minerals should be excluded.
	4.3.10 Subsection (c) states:
	“Assembly, installation or demolition of plant or machinery, or erection or demolition of steelwork for the purposes of supporting or providing access to plant and machinery, on a site where the primary activity is Nuclear processing, power generation...
	4.3.11 There are two distinct elements to this subsection. The first refers to plant and machinery. This plant or machinery or supporting steelwork (there could well be another form of supporting structures such as concrete) are excluded. And note the...
	4.3.12 There is an attempt to exclude from construction nuclear processing and power generation. And yet the construction of a nuclear power plant and or a plant for power generation does not appear to be excluded. There is no logic to this.
	4.3.13 If work on a nuclear plant is excepted as a construction operation, then it is obvious that the accompanying plant or machinery where the primary activity is a nuclear power plant should also fall within the same category.
	4.3.14 Secondly, the subsection examines and excludes plant or machinery which is linked to the production et cetera of chemicals, pharmaceuticals et cetera and or food and drink. It is a little difficult to see how bulk storage of food and drink toge...
	4.3.15 Yet again there are nonsensical directions as to what constitutes or does not constitute a building or rather construction operation.
	4.3.16 Although it is not necessarily pertinent a question needs to be asked as to why the bulk storage facilities for whatever purpose should be excluded from a construction operation.
	4.3.17 Subsection (d) addresses:
	“Manufacture or delivery to site of (i) Building or engineering components or equipment,
	(ii) Materials, plant or machinery,
	Or
	(iii) Components for systems of eating, lighting, air-conditioning, ventilation, possibly, drainage, sanitation, water supply or fire protection, or for security or communication systems.”
	4.3.18 This is one series of directions which are sensibly excluded from construction operations. The items identified make sense. What the construction industry is attempting to do successfully is to exclude Payment regulations to any contractor supp...
	4.3.19 The exception is important. It states that the exclusions will not apply where a contract is given to a sub-contractor or a contractor to supply and fit. Or rather to manufacture, supply and fit.

	4.4 Is the Work Residential?
	4.4.1 Section 106 of the Act states:
	“Provisions not applicable to contract with residential occupier”
	4.4.2 The Act intends to exclude all construction operations where there is an element of domestic house building within the scope of works.
	4.4.3 Subsection (1) says: This part does not apply to a construction contract with a residential occupier (see below), or to any other description of construction contract excluded from the operation of this part by order of the Secretary of State.
	4.4.4 It makes sense that section 106 does not apply where there is a residential use because that is what it states in the heading.
	4.4.5 Subsection (2) states:
	“A construction contract with a residential occupier means a construction contract which principally relates to operations on a dwelling which one of the parties to the contract occupies or intends to occupy as his residence.”
	4.4.6 In this subsection dwelling means a dwelling house or flat; And for this purpose, Dwelling-house does not include the building containing a flat, and Flat means separate and self-contained premises constructed or adapted for use for residential ...
	4.4.7 It appears that what is intended is that where the employer is the occupier or intended occupier then such a contract which involves specialist sub-contract services does not fall under the payment provisions.
	4.4.8 It is generally thought that where the main contractor has a contract to construct a property for the intended occupier then any sub-contract which is entered into by the main contractor will not be excluded from the Act.
	4.4.9 There are opinions that it would be illogical to allow a sub-contractor to benefit from the payment provisions of the Act when the main contractor cannot do so.
	4.4.10 It is also important to appreciate that if the sub-contractor has insisted on having a written contract with payment provisions contained in the contract then the contract itself is subject to the Act. This is another situation where input from...

	4.5 Professional Negligence Claims
	4.5.1 The exclusion of professional negligence was discussed within the Hansard report,10F  as the new clause drafting was creating a “tighter definition,” to “restrict disputes,” for “allegations of professional negligence.”  This would restrict the ...
	4.5.2 The Act provides provisions under section 104 (2) (a) for the Act to apply to those who undertake “to do architectural design or surveying work.”14F  If this section was excluded then this could lead to a natural injustice in that consultants co...
	4.5.3 Adjudication can provide a provisional final decision which can later be challenged in arbitration or litigation. As such a challenge to that a professional has been negligible in their omission or act can then be raised later but adjudication p...


	5 Method of agreement
	5.1.1 The whole purpose of this guide is to emphasise to sub-contractors that the best option is to have a standard form sub-contract agreement signed by both parties. If that is not possible then at all times communicate with the main contractor or e...
	5.1.2 The 1996 Act was amended in October 2011. Although it seemed pretty clear that the Act included contracts not in writing the amended Act now makes clear that the provisions of the Act apply where there is a handshake agreement other than otherwi...
	5.2 Written Agreement
	5.2.1 Section 107 of the Act is very important for sub-contractors, the reason being, it identifies the terms and conditions, which are applicable when there is an agreement in writing.
	5.2.2 Subsection (1) states:
	“The provisions of this part apply only where the construction contract is in writing, and any other agreement between the parties as to any matter is effective for the purposes of this part only if in writing.”
	5.2.3 What is intended is that there shall be a clear requirement for the agreement to be in writing. Then there should be a statement that where there is no written agreement then the provisions of the Act do not apply. It would just state the obviou...
	5.2.4 The reference to the expressions being agreement et cetera shall be construed accordingly is also meaningless. What is intended is that the parties shall be reminded that any agreement is an agreement. The direction does not state that it shall ...
	5.2.5 Subsection (2) states:
	“There is an agreement in writing:
	(a) if the agreement is made in writing (whether or not it is signed by the parties),
	(b) if the agreement is made by exchange of communications in writing, or
	(c) if the agreement is evidenced in writing.”

	5.2.6 So, what is an agreement in writing?
	5.2.7 Presumably, it includes in the first definition a standard form of sub-contract which is given to the sub-contractor and which the sub-contractor relies upon and commences work as a result.
	5.2.8 Most sub-contractors will ask themselves why if they have a written contract cannot that contract be signed. The best practice is that where there is a written standard form contract then, the sub-contractor should sign his copy, scan or photoco...
	5.2.9 At the same time, the sub-contractor should inform the main contractor and or employer by email or text that the sub-contract has been signed and state the date of which it was signed. That is the best practice.
	5.2.10 The next definition refers to an exchange of communications as establishing a written agreement. It is considered that this form of definition is preferable to that where there is a non-signed contract.
	5.2.11 There will be an email or text exchange from one party to the other confirming the basic agreement as to the terms of the sub-contract. It is also preferable for sub-contractors to rely on software which reports when the email is opened and read.
	5.2.12 This would avoid any situation of the employer denied that it has received the email containing the written terms of the contract from the sub-contractor.
	5.2.13 Definition (c) is very legal. It states where there is other evidence, although the word other is not used, then a contract can be established. Such a situation will arise where there has been a claim for payment by the sub-contractor and the m...

	5.3 Handshake Agreement
	5.3.1 Subsection (3) states:
	“Where parties agree otherwise then in writing by reference to terms, which are in writing then they make an agreement in writing.”
	5.3.2 What is intended is where there is not an agreement in writing then parties may create such an agreement by referring to terms, which are in writing.
	5.3.3 Then subsequently there may be an email communication or text communication, which identifies something from which a contract could be inferred. For instance, the main contractor or employer could send an email or text to the sub-contractor info...
	5.3.4 From that simple exchange of information and inference could be drawn that there was a relationship and that relationship is contractual.

	5.4 Mechanical Recording of the Agreement
	5.4.1 Subsection (4) states:
	“An agreement is evidenced in writing if an agreement made otherwise than in writing is recorded by one of the parties, or by a third-party, with the authority of the parties to the agreement.”
	5.4.2 This subsection refers to situations where either there is a mechanical recording of the agreement whether by cell phone or other means and that recording has to be approved before the recording is made or after the recording is made and when th...
	5.4.3 The other situation mentioned is a reference to a third-party. This may be anyone present at the meeting who is neither the main contractor or employer and the sub-contractor.
	5.4.4 The same requirement applies for the information that the record has been made, and where the third-party is concerned it could be a record in writing, and the record has been approved before the minute is taken or after the minute has been made...
	5.4.5 The definition does not state when the approval shall be obtained after the event. The general advice is that it would be sensible to obtain the approval within 24 or 48 hours of the event taking place. Any delay longer than that period can risk...

	5.5 Adjudication proceedings Acceptance of Agreement
	5.5.1 Subsection (5) states:
	“An exchange of written submissions in adjudication proceedings, or in arbitral or legal proceedings in which the existence of an agreement otherwise then in writing is alleged by one party against the other and not denied by the other party in his re...
	5.5.2 This is stating the obvious. If the matter has got to adjudication proceedings, then generally in the majority of instances, there is acceptance of the concept of an agreement between them in writing.
	5.5.3 However, there are instances where there is only an oral agreement and until an application is made under the Act to an adjudicator then there will not have been any reference to any form of agreement. Then, in those circumstances, the first ref...
	5.5.4 If the sub-contractor has got to the stage where they are starting adjudication proceedings and there is only an oral/handshake agreement which this guide will address later then the sub-contractor has failed to protect himself in all sensible w...

	5.6 Agreement on phone calls and text messages
	5.6.1 Subsection (6) states:
	“References in this part to anything being written or in writing include it’s being recorded by any means.”
	5.6.2 This section is intended to reflect the modern use of cell phones and text messaging.


	6 Payment
	6.1 Entitlement to Stage Payments
	6.1.1 Section 109 Subsection (1) of the Act states:
	“a party to a construction contract is entitled to payment by instalments, stage payments or other periodic payments for any work under the contract unless
	(a) it is specified in the contract but the duration of the works is to be less than 45 days, or
	(b) it is agreed between the parties that the duration of the works is estimated to be less than 45 days.”

	6.1.2 Since this is the whole purpose of the Act with regards to construction it is strange not to place this section 109 at the beginning.
	6.1.3 However, as the heading could make clearer it enshrined in law the requirement to pay Contractors or more particularly sub-contractors regularly throughout the contract.
	6.1.4 The heading refers to stage payments. However, later in the introduction, it refers to instalments, stage payments or other periodic payments. The message is clear. Wherever there is a contract of a duration of more than 45 days then the contrac...
	6.1.5 There is a sensible exclusion where the contract duration is less than 45 days.
	6.1.6 There will, of course, be abuses of this 45-day exclusion where a dominant main contractor or employer will direct the sub-contractor that the duration of the contract is for less than 45 days even though it is clear to all parties that the dura...
	6.1.7 A sub-contractor properly advised will walk away from any such situation. However, in times of difficulty sub-contractors may well be forced to submit to conditions which would otherwise never be existent.
	6.1.8 Subsection (2) states:
	“the parties are free to agree the amounts of the payments and the intervals at which, or circumstances in which, they become due.”

	6.1.9 Common sense would dictate that the parties agree on the value of the contract, genuine length, and divide the number of months or weeks into the contract sum. There will usually be an amount to retain for retention.
	6.1.10 However, where the main contractor and or employer is in a very powerful position, they may well dictate unreasonable terms to the sub-contractor as to the amounts and dates of payments.
	6.1.11 The sub-contractor cannot challenge that schedule as a dispute, which could be referred to adjudication. If the parties have agreed to an unequal bargain, then unless something unusual is ago, it will be enforced.
	6.1.12 The reference to the circumstances will usually indicate where various stages have been reached in the development which would carry a payment.
	6.1.13 Subsection (3) states:
	“in the absence of such agreement, the relevant provisions of the scheme for construction contracts apply.”

	6.2 Payment Dates
	6.2.1 Section 110 of the Act Subsection (1) every construction contract shall:
	(a) “provide an adequate mechanism for determining what payment becomes due under the contract and when, and
	(b) provide for a final date for payment in relation to any sum which becomes due.”

	6.2.2 The parties are free to agree how long the period is to be between the dates on which a sum becomes due and the final date for payment.
	6.2.3 This subsection is attempting to ensure fairness with regard to payments and the wage payments are determined with regard to the contractors or sub-contractors. It is for the contract to spell out the way in which the amount of the payments shal...
	6.2.4 The usual process is that the representative of the paying party whether it be the employer or the main contractor will meet the representative of the sub-contractor once a month to identify exactly what has been done. On occasions, the main con...
	6.2.5 The reference to the parties is able and capable of agreeing the period between the dates of which the sum is due and then the final date for payment is rational. Except that sentence could be read as identifying two different strands of payment...
	6.2.6 Subsection (2):
	“every construction contract shall provide for the giving of notice by a party not later than five days after the date on which a payment becomes due from him under the contract, or to have become due if the other party had carried out his obligations...
	6.2.7 It will once be seen there is an error in the first sentence. There is a reference to where a payment is due to him under the contract. However, the whole point of Section 110 is to identify payments due to the contractor or in this case sub-con...
	6.2.8 The further condition states that the payment must not be withheld unless the paying party may be permitted to set-off or reduce (abate) by reference to any sums claimed to be due under one or more other contracts.
	6.2.9 This appears to say that this condition will only apply where there are other contracts between the parties and that the party to whom the payment should be made owes money to the paying party under these other contracts. This cannot be what is ...
	6.2.10 This subsection is intended to refer to the paying party and not the receiving party. This is strange. The usual practice would be for the receiving party making an application for payment on a monthly basis or such other basis as been agreed b...
	6.2.11 The Local Democracy Economic Development Construction Act 2009 amendments to the Housing Grants Construction Regeneration Act 1996 allow for the sub-contractor to make an application for payment and introduced a requirement that the contract mu...

	6.3 Notice of Intent to Withhold Payment
	6.3.1 Section 110 (2) of the Act requires that a party to a construction contract may not withhold payment after the final date for payment of the sums due under the contract unless he has given an effective notice of intention to withhold payment.
	6.3.2 The notice mentioned in section 110 (2) may suffice as a notice of intention to withhold payment if it complies with the requirements of this section.
	6.3.3 This is a relatively simple direction of the steps required. If the party who is required to pay served the notice as to payment required in the previous section, then there will be a requirement to pay the payment identified. However, if the pa...
	6.3.4 The Housing Grant Construction Regeneration Act 1996 amendments in 2011, introduced that the sub-contractor can now issue what is called a default payment notice. Where the main contractor and or employer fails to issue a Payless Notice upon rec...
	6.3.5 There is a requirement for the notice to be given when payment is due. That notice will state the sum that is to be paid whether it is a positive-sum or a zero-sum. At the same time if the paying party wishes to withhold money they should issue ...
	6.3.6 Section 111 Subsection (2) of the Act states to be effective such a notice must specify:
	(a) “The amount proposed to be with held and the ground for with holding payment, or
	(b) if there is more than one ground, each ground and the amount attributable to it,
	(c) and it must be given not later than the prescribed period before the final date for payment.”

	6.3.7 It is reasonably straightforward in that it says that the notice must say how much must be withheld.
	6.3.8 The next element of the section refers to the ground for withholding the amount attributable. It is a pity that the word ground is used when the actual appropriate word is reason.
	6.3.9 So, first, there is a requirement to state the amount. Then there is a requirement to state the reason for the withholding.
	6.3.10 The next element of the same section states quite sensibly where there is more than one reason then each amount withheld must attract its own reason.
	6.3.11 The final element of this reasonably clear direction is that the notice must be given not later than the prescribed period before the final date for payment.
	6.3.12 What is the prescribed period? Is it five days? Is it some other period identified in the contract? Again the use of the phrase final date is unhelpful. As has been mentioned before the final date could refer to the final payment date.
	6.3.13 This is not the intention of this subsection.
	6.3.14 Subsection (3):
	“the parties are free to agree what the prescribed period is to be. In the absence of such agreement the period shall be that provided by the scheme for construction contracts.”
	6.3.15 As is obvious from the earlier comment this reference to the prescribed period should be linked to the previous section (2). In any event, parties should attempt to agree a prescribed period as it is unlikely. Generally, such a period will be i...
	6.3.16 If by chance the prescribed period is omitted then the scheme provisions will come into play.
	6.3.17 Subsection (4):
	“Where an effective notice of intention to withhold payment is given, but on the matter being referred to adjudication it is decided that the whole or part of the amount should be paid, the decision shall be construed as requiring payment not later than
	(a) seven days from the date of the decision, or
	(b) the date which, apart from the notice, would have been the final date for payment, whichever is the later.”

	6.3.18 This direction could be simplified. There is an effective notice to withhold. That matter is challenged in an adjudication.
	6.3.19 The adjudicator makes a ruling, presumably in favour of the receiving party. When the date which would otherwise apply to be the prescribed date will not be the prescribed date but will be seven days from the date of the decision. Or it will be...
	6.3.20 This is complex and should not be so.
	6.3.21 The Housing Grant Construction Regeneration Act 1996 was amended by the Local Democracy Economic Development Construction Act 2009:
	(a) The amendments to the 1996 Act have prohibited pay when certified clauses.
	(b) Retention cannot be withheld when there are conditions of another contract, which could have an impact on the retention on the specific contract. In other words where there is a retention of £50,000 on the existing contract then a claim for damage...
	(c) The new rules mean that sub-contractors must have half of the retention released when the schedule of their work has reached practical completion and not when completion of the entire project has been achieved. This can greatly improve the cash fl...


	6.4 No Agreement of Payment Terms
	6.4.1 Where the parties to a relevant construction contract failed to agree:
	(a) the amount of any instalment or stage or periodic payment for any work under the contract, or
	(b) the intervals at which, or circumstances in which, such payments become due under the contract, or
	(c) both of the matters mentioned in sub paragraphs (a) and (b) above,

	6.4.2 The relevant provisions of the Scheme paragraphs 2, 4 and 5 are described below to assist with the above issue.
	6.4.3 Subparagraph (1):
	“(1) The amount of any payment by way of instalments or stage or periodic payments in respect of a relevant period shall be the difference between the amount determined in accordance with subparagraph 2 and the amount determined in accordance with sub...

	6.4.4 A simpler way of phrasing subparagraph (1) is to save the amount of any payment is the difference between the amount decided in subparagraph (2) and the amount decided in subparagraph (3).
	6.4.5 Subparagraph (2):
	(a) an amount equal to the value of any work performed in accordance with the relevant construction contract during the period from the Commencement of the contract to the end of the relevant period (excluding any amount calculated in accordance with ...
	6.4.6 Subparagraph (a) directs the parties to calculate the value of the work done less the amount of materials brought onto site.
	“(b)where the contract provides for payment for materials, and amount equal to the value of any material manufactured on site or brought onto site for the purposes of the works during the period from the commencement of the contract to the end of the ...

	6.4.7 Subparagraph (b) requires the parties to value the amount of materials brought onto the site.
	“(c) any other amount or sum which the contract specifies shall be payable during or in respect of the period from commencement of the contract to the end of the relevant period.”

	6.4.8 Subparagraph (c) is a catch-all provision allowing the parties to determine any other amounts which are due to the contractor or sub-contractor, which are not forming part of the contract sum or the materials brought or manufactured on-site.
	6.4.9 Subparagraph (3) “The aggregate of any sums which have been paid or are due for payment by way of instalments, stage or periodic payments during the period from commencement of the contract to the end of the relevant period.”
	6.4.10 Subparagraph (3) requires the parties to calculate the monies which have already been paid under the construction contract or have been directed to have been paid before this exercise has been commenced. Therefore, where monies have been direct...
	6.4.11 Subparagraph (4):
	6.4.12 “An amount calculated in accordance with this paragraph shall not exceed the difference between
	(a) the contract price and
	(b) the aggregate of the instalments or stage or periodic payments which have become due.”
	6.4.13 The subparagraph (4) ensures that there is not an overpayment.
	6.4.14 Therefore if the calculation arrived at after going through the exercise of calculating the sums due under subparagraph (2) of the sums already paid and subparagraph (3) leaves a sum which added to the sums already paid exceeds the contract amo...
	6.4.15 Subparagraph (4):
	“Any payment of a kind mentioned in paragraph 2 above shall become due on which ever of the following dates occurs later
	The expiry of seven days following the relevant period mentioned in paragraph 2 (1) above, or the making of a claim by the payee.”

	6.4.16 This subparagraph guides the parties.  Where the payment has been calculated according to the provisions of subparagraph 2 then the payment shall be due to the contractor or sub-contractor at the end of seven days following the relevant period ...
	6.4.17 This last sentence implies that the person whom the money is due might make a claim before the expiry of the seven day period.
	6.4.18 However, there would be no obligation to pay the claim made until the expiry of the seven day period.
	6.4.19 Subparagraph (5):
	“the final payment payable under a relevant construction contract namely the payment of an amount equal to the difference (if any) between
	(a) the contract price, and
	(b) the aggregate of any instalments or stage or periodic payments which have become due under the contract,
	shall become due on the expiry of
	(a) 30 days following completion of the work, or
	(b) the making of a claim by the payee,
	Whichever is the later.”

	6.4.20 This important direction is not written. What is intended is that the parties shall identify the contract sum, say £100,000 deduct from that the total of the money is already paid or due to be paid (certified for payment) say £85,000 and then t...
	6.4.21 Subparagraph (6)
	“Payment of the contract price under a construction contract (not being a relevant construction contract), shall become due on
	(a) the expiry of 30 days following the completion of the work, or
	(b) the making of a claim by the payee,
	whichever is the later.”

	6.4.22 What is meant is where the contract duration is for less than 45 days then these provisions apply.
	6.4.23 Subparagraph (7)
	“Any other payment under a construction contract shall become due
	(a) on the expiry of seven days following the completion of the work to which the payment relates, or
	(b) the making of a claim by the payee, whichever is the later.”

	6.4.24 This paragraph enables the party to whom money is due to make a claim seven days after the completion of the work. This paragraph is intended to be available in any situation, which is not already covered by the previous paragraphs.
	6.4.25 It is unlikely to be used very frequently.
	6.4.26 Subparagraph (8):
	“Where the parties to a construction contract fail to provide a final date for payment in relation to any sum which becomes due under a construction contract, the provisions of this paragraph shall apply.”

	6.4.27 The final date for making any payment of a kind mentioned in paragraphs 2, 5, 6 or 7, shall be 17 days from the date payment becomes due.
	6.4.28 In any handshake contract or in any contract of a very simple and unsophisticated nature, it will be quite usual for a final date to not be named.
	6.4.29 This paragraph meets that situation.
	6.4.30 The previous paragraphs have identified how to determine the payments.
	6.4.31 This paragraph states that once the final due payment has been determined then it is payable 17 days after that determination or when the person to whom the money is due makes a claim.
	6.4.32 Subparagraph (9):
	“A party to a construction contract shall not later than five days after the date on which any payment
	(a) becomes due from him, or
	(b) would have become due, if
	(i) the other party had carried out his obligations under the contract, and
	(ii) no set off or abatement was permitted by reference to any sum claimed to be due under one or more other contracts,
	give notice to the other party to the contract specifying the amount, if any, of the payment he has made or proposes to make, specifying to what the payment relates and the basis on which that amount is calculated.”

	6.4.33 This paragraph refers to the employer or the main contractor. This identifies the requirement for the employer or main contractor to issue the equivalent of a payment notice to the contractor and or sub-contractor. This notice shall be sent to ...
	6.4.34 That notice as in the provisions described in the Act must say how much is due to be paid and if nothing is due to be paid it must say that nothing is due. That is the reason for the use of the phrase “if any”.
	6.4.35 Subparagraph 10:
	“Any notice of intention to withhold payment mentioned in section 111 of the Act shall be given not later than the prescribed period, which is to say not later than seven days before the final date for payment determined either in accordance with the ...

	6.4.36 It would have been preferable to write the paragraph in the same manner as paragraph 9 above. That paragraph made clear that it was a standalone paragraph applicable to situations where there was a handshake contract or a very simple contract a...
	6.4.37 It is important to remember that use of the phrase “final date” is only the final date for payment of each individual payment and not, repeat not, the final date applicable to the contract overall.
	6.4.38 Subparagraph 11:
	“Where a provision making payment under a construction contract conditional on the party receiving payment from a third person is ineffective as mentioned in section 113 of the Act, and the parties have not agreed other terms for payment, the relevant...
	Paragraphs 2, 4, 5, 7, 8, 9, and 10 shall apply in the case of a relevant construction contract, and
	Paragraphs 6, 7, 8, 9 and 10 shall apply in the case of any other construction contract.”

	6.4.39 Subparagraph 11 is intended to cover the situation where the length of the contract is of 45 days or less and in any other construction contract which does not come within the definition described under the contract term “construction operation...


	7 Right to suspend performance for non-payment
	7.1 Right to Suspend
	7.1.1 Section 112 of the Act, Subsection (1) states:
	“where a sum due under a construction contract is not paid in full by the final date for payment and no effective notice to withhold payment has been given, the person to whom this sum is due has the right (without prejudice to any other right or reme...
	7.1.2 This paragraph is fairly straightforward. Where money is properly owing then the sub-contractor has the right not to continue to work. This does not mean go slow it means to withdraw his labour.
	7.1.3 The only condition imposed upon this right is that the withholding notice is ineffective or non-existent (refer to section 6.3 for more information).

	7.2 How to Suspend Performance
	7.2.1 Section 112 of the Act, Subsection (2) states:
	The right may not be exercised without first giving to the other party in default at least seven days notice of intention to suspend performance, stating the ground or grounds on which it is intended to suspend performance.
	7.2.2 The sub-contractor must state the reasons why he is going to suspend performance. The reason is going to be quite simply that there is a notice of payment, that notice of payment has not been coupled with or followed by a withholding notice and ...

	7.3 During Suspended Period
	7.3.1 For any period during which performance is suspended in pursuance of the right conferred by this section should be disregarded in computing for any contractual time limit taken, by the party exercising their right or by a third-party, to complet...
	7.3.2 Where the contractual time limit is set by reference to date rather than a period, the date shall be adjusted accordingly.
	7.3.3 Where the sub-contractor has suspended its performance for four weeks and the suspension was made in accordance with the contract then that four weeks is added to the time required to complete the contract.

	7.4 Suspended Period Ends
	7.4.1 Section 112 of the Act, Subsection (3), states:
	“The right to suspend performance ceases when the party in default makes payment in full of the amount due.”
	7.4.2 For once this is straightforward except that it does not say immediately or forthwith, in other words, it does not require the sub-contractor to return to work immediately the payment is made which would make sense but it is not stated.
	7.4.3 Therefore, a sub-contractor would still need to comply with the contract terms were he to delay returning to work for a period of say seven or 14 days.

	7.5 Wrongful Suspension
	7.5.1 If a sub-contractor wrongfully suspends works, it will be in breach of contract and could be faced with the Contractor claiming damages. The Contractor may even terminate the contract and appoint a new sub-contractor; claiming damages that have ...
	7.5.2 Therefore, it is important that the sub-contractor checks the contract and this guidance note to ensure that they follow the steps to suspend the works correctly and that they have determined that they are entitled to the outstanding payment pri...


	8 Prohibition of conditional payment provisions
	8.1 General
	8.1.1 The Act section 113 Subsection (1):
	8.1.2 The first part of this subsection is clear.
	8.1.3 The next alternative element is missing some words and at the moment does not make any sense. What is intended is that where any other person is insolvent. It is difficult to understand how that condition comes into play and when does the scheme...
	8.1.4 The Act section 113 Subsection (2):
	8.1.5 The Act section 113 Subsection (3):
	8.1.6 The Act section 113 Subsection (4):
	8.1.7 The Act section 113 Subsection (5):
	8.1.8 The Act section 113 Subsection (6):
	8.1.9 In the absence of such agreement, the relevant provisions of the scheme for construction contracts apply.
	8.1.10 The one helpful comment is contained in the last two sentences, which review the situation where subsection (1) applies. In that instance where there has been contained within the contract a conditional payment provision which renders that elem...


	9 Service of notices
	9.1 General
	9.1.1 The Act section 115 subsection (1):
	9.1.2 Many sub-contractors will not appreciate that there is a need for a small amount of formality when sending a communication to the main contractor or employer. Any communication which needs to send a message must:
	(a) Be addressed clearly to the person intended to receive the document
	(b) Refer to the particular contract
	(c) Say what the purpose of the communication is
	(d) Say exactly what the sub-contractor requires
	(e) Formally signed the document.

	9.1.3 Appendix 1 shows an example letter.
	9.1.4 Although there is disagreement it is sufficient for an email to be compliant for these purposes.
	9.1.5 Whether submitted in the post or by email or even text sets out everything that the recipient, employer or main contractor, needs to know. The parties, the place, the content of the contract, the value of the contract, the start date, the implie...
	9.1.6 Subsection (2):
	9.1.7 Subsection (3):
	9.1.8 This instruction emphasises the flexibility given by the Act in the way the notice or other document is served. That identifies the means any message by which the person giving or sending the notice brings it to the attention of the other party ...
	9.1.9 There is software available which allows the sender to be aware when the recipient has opened and read the communication.
	9.1.10 Subsection (4):
	9.1.11 This element should be relied upon in the last resort. Where there is difficulty in communicating with the employer or main contractor then providing the sub-contractor has communicated to the employer or main contractor at the last known addre...
	9.1.12 Subsection (5):
	9.1.13 This section is important as it emphasises that where the communication relates to legal proceedings then the rules for service issued by her Majesty‘s Courts and Tribunal Service must be applied.
	9.1.14 However, the rules for service for adjudication do not apply here and therefore the procedures described in this section are the relevant procedures.


	10 Decide whether to appoint Professional Advisor
	10.1 General
	10.1.1 If payment is being wrongfully withheld, you might be considering appointing a professional advisor to assist with recovering outstanding monies.
	10.1.2 Can sub-contractors bring a claim or defend themselves without professional assistance?
	10.1.3 Yes, they can. Usually not at the beginning of their career but once they have some experience. Also, it depends upon the size of the sub-contractor in terms of employees and whether they employ professional estimating and quantity surveying st...
	10.1.4 The sub-contractor should obtain professional advice. That professional advice does not need to be legal. It can well be a firm of professional quantity surveyors as opposed to claims consultants.
	10.1.5 Claims consultants on occasions wish to obtain a percentage of the amount awarded. Professional quantity surveyors usually are content with their professional fees as the cost of doing business. However, it must be made clear that there are som...
	10.1.6 Try and find a professional who is within 50 miles of your place of work/office. In terms of simple logistics, it is easier if you are going to have a meeting to visit the professional firm within an hour or so drive then somebody based in Lond...
	10.1.7 If after the first claim or defence to a claim has been completed the sub-contractor considers there are problems with the service given the sub-contractor should make a report to the professional firm and ask them for feedback.
	10.1.8 Good firms will wish to retain business and will give feedback. Firms indifferent to the criticisms of others will not be worth employing in the future.
	10.1.9 If the sub-contractor has a claim, the sub-contractor now has a professional advisor:
	(a) The sub-contractor and the professional adviser should take this time before the service of notice of intent to refer to adjudication to prepare and fully document the paperwork supporting the claim.
	(b) This supporting evidence will include such witness statements and any expert advice that the sub-contractor or rather the professional advisor think is necessary.
	(c) This is also a very good opportunity to review the strengths and weaknesses of the claim. It may well be at this time that the sub-contractor discovers that there are more aspects of the claim than was first anticipated. However, on the other hand...



	11 types of Claims under Adjudication Act
	11.1 General claims
	11.1.1 Claims can be made under the Adjudication Act for:
	(a) Interim payments,
	(b) Extensions of time,
	(c) Disruption to the progress of the works,
	(d) Breach of contract,
	(e) The final account,
	(f) Professional negligence where there is such a contractual relationship.

	11.1.2 Section 108 of the Act, addresses the right to refer disputes to adjudication under Subsection (1)
	11.1.3 So on its surface subsection (1) allows a sub-contractor to refer any dispute of whatsoever nature to the adjudicator including disputes as to whether or not there is a contract.
	11.1.4 However, where the adjudicator is asked to decide on the existence of the contract, the Courts will regularly refuse to enforce such a decision as it will be stated that the adjudicator it has no authority to make such a decision. This needs to...
	11.1.5 Are you disputing more than one issue?
	11.1.6 The Scheme in Paragraph 8 states that:
	“(1) The adjudicator may, with the consent of all the parties to those disputes, adjudicate at the same time on more than one dispute under the same contract.”
	11.1.7 There is no simple introduction here, which would be helpful. There is an immediate reference to those disputes. What is necessary to make sense is that there should be an introductory line to the effect:
	“Procedure where there is more than one dispute between those and all related parties.”
	11.1.8 Then the instruction in the first paragraph of paragraph 8 is practical. In other words where there is more than one dispute whether at the same time or subsequently it might well be reasonable for the adjudicator to decide upon those disputes....
	“(2) The adjudicator may, with the consent of all the parties to those disputes, adjudicate at the same time on related disputes under different contracts, whether or not one or more of these parties is a party to those disputes”
	11.1.9 This subparagraph 2 allows the adjudicator to adjudicate upon related disputes within different contracts. As the paragraph makes clear there may even be different parties.
	11.1.10 The advice to any sub-contractor is that where possible the adjudicator should be appointed to deal with disputes arising out of one contract. Subsequently, if there are related disputes then another adjudicator can be appointed for those rela...
	11.1.11 There is no point in putting too much pressure on a single adjudicator to cover a range of disputes with a range of parties.
	“(3) All the parties in paragraphs (1) and (2) respectively may agree to extend the period within which the adjudicator may reach a decision in relation to all or any of these disputes.”
	11.1.12 This power identified in subparagraph 3 to extend time is very important.


	12 Right to adjudicate
	12.1 General
	12.1.1 The right to adjudicate is as follows:
	(a) If you have a contract, which contains dispute resolution clauses and complies with the Act then the terms in the contract will be followed to resolve the dispute.
	(b) If you have a contract where the dispute resolution terms do not comply with the Act in part or in its entirety for example, the contract is silent on the procedure then the scheme will be followed.
	(c) It is important to recall that contracts that have less than 45 days do not fall under the authority of the Act or indeed the scheme.

	12.2 The Scheme
	12.2.1 Section 108 of the Act Subsection (5):
	12.2.2 This is a very important provision.
	12.2.3 It means that if any of the elements identified in the first four sections are absent including the key steps section described in subsection (2) then the scheme applies.
	12.2.4 This scheme as the guide will demonstrate later is very similar to the Act. However, it allows for greater flexibility with regard to elements within the actual contract of the adjudication provisions.
	12.2.5 And that paragraph means that sub-contractors can continue to make applications to an adjudicator even where the Act does not apply.
	12.2.6 Unless, of course, the Construction contract is not a contract which falls within the description of construction operations.
	12.2.7 The Scheme Paragraph 1 states:
	“(1) any party to a construction contract (the referring party) may give written notice (the notice of adjudication) of his intentions to refer any dispute arising under the contract, to adjudication.”
	12.2.8 The key point for sub-contractors to note here is that only disputes arising under the contract may be referred to adjudication. In simple terms this means that the dispute must be directly attributed to the contract.
	12.2.9 Section 108 of the Act, addresses the right to refer disputes to adjudication under Subsection (1)
	12.2.10 For this purpose, a dispute includes any difference. The immediate question relates to what is the scope of any dispute. Initially it was thought that the Act only refers to disputes concerning payment. However, there is no reference to paymen...
	12.2.11 It seems quite sufficient that the term in the contract should state either party may refer the dispute to adjudication. However, if that were stated in the contract it would invalidate the adjudication provisions.
	12.2.12 So, the first step must be to look in the contract, check whether there is anything in the contract which tells the reader what to do if there is a dispute.
	12.2.13 Good employers and all main contractors will include a dispute resolution clause. This clause will either comply within the Act or it will be wholly or partially silent as to what to do.
	The first consideration is whether the contract in question is a “other relevant contract” which means it’s a contract for 45 days or less or where both parties consider the duration would normally be less than 45 days. If it is then the sub-contracto...


	13 Crystallise dispute
	13.1 General
	13.1.1 A very important preliminary matter is to ensure that there is actually a dispute. The sub-contractor must have brought the issue complained of clearly to the attention of the employer main contractor.
	(a) The reaction of the employer or main contractor must have made clear to the sub-contractor that there was no agreement between the parties.
	(b) If the reaction of the employer or main contractor is that the issue is being considered, then that situation does not necessarily crystallise into a dispute.
	(c) If there is no reaction from the employer or main contractor and then after a suitable period of time say seven days the sub-contractor should repeat the communication requesting a response from the main contractor or employer. If there is no resp...

	13.1.2 The comments above may seem very obvious but if there is not a clear dispute then the adjudicator will not have the authority to decide any matter at all and there will be wasted costs by not only the sub-contractor but also by the other partie...
	13.1.3 The first thing to do is to send a written request for payment to the employer or main contractor. This communication should be sent by whichever method allows the sub-contractor to have a record that it has been sent and received. This instruc...


	14 Refer Crystallised dispute to Adjudication
	14.1 Notice to Intend to refer a Dispute to Adjudication
	14.1.1 The Act subsection (2) states the contract shall:
	14.1.2 Although this seems to be stating the obvious the actual contract term within the contract of employment in order for the Act to come into force must state explicitly that either party may give notice at any time of his intent to refer to the d...
	14.1.3 It is important to note that the notice must refer to an intent to refer. The notice does not refer the dispute to adjudication. There is a difference, which on the surface, seems ridiculous.
	14.1.4 The notice must be written. The format for the writing may be a letter, email or text or any other communication which records the message for others to see and read.
	14.1.5 The notice of adjudication shall be given to every other party to the contract. There will usually be only two parties to the contract. However, it is important for the sub-contractor to be aware that where the main contractor is a party there ...
	14.1.6 In any event, clear advice is given that the notice should be served on all parties whether or not they are identified as parties to the contract. It is much better to include anyone related to the contract for the avoidance of doubt.
	14.1.7 The notice of adjudication shall set out briefly:
	(a) The nature and a brief description of the dispute and the parties involved, the dispute will usually be concerning the payment. However, disputes may arise over a whole range of things including extensions of time and related matters.
	(b) The details of the parties involved are very simple. The writer is the party complaining and the other parties or party will be the person or persons complained about.
	(c) Details of where and when the dispute has arisen. Details of this nature are easy to identify. The location of the dispute will usually be the site. Provide detail of who was present.
	(d) The nature of the redress which is being sought, and the nature of redress means what is the complaining party asking the complained party to do. Is it to make the delayed payment? Is it to extend time? Et cetera et cetera.
	(e) The names and addresses of the parties to the contract (including, where appropriate, the addresses, which the parties have specified for the giving of notices).
	(f) The contract or agreement out of which the dispute or disputes arise.


	14.2 Appoint Adjudicator
	14.2.1 Scheme Paragraph 1, Subsection (a) the referring party shall request the person if any specified in the contract to act as adjudicator anticipates that the condition identified in the initial paragraph will be present. In that, there will be a ...
	14.2.2 Scheme Paragraph 1, Subsection (b) sensibly then identifies the situation where no one is named. Or where someone is named who is unwilling or unable to take on the role of the adjudicator for a variety of reasons usually ever work or conflict-...
	14.2.3 Scheme Paragraph 1, Subsection (b) then goes on to state that where this situation has occurred then that if the contract provides for an identified nominating body then the referring person shall ask for the identified nominating body to selec...
	14.2.4 Where neither paragraph (a) or (b) above applies, or where the person referred to in (a) has already indicated that he is unwilling or unable to act and does not apply, the referring party shall request an adjudicator nominating body to select ...
	14.2.5 Paragraph (c) comes into play when the requirements of paragraph (a) or (b) are absent. or where the person nominated is unwilling or unable to act. It is in that case that the referring party shall apply to an independent adjudicator nominatin...
	14.2.6 The identified nominating bodies are listed and provide persons who are capable and skilled in the practice of adjudication.
	14.2.7 They are generally known as ANBs, which stands for adjudicator nominating body.
	14.2.8 Paragraph (2) a person requested to act as adjudicator in accordance with the provisions of paragraph (1) shall indicate whether or not he is willing to act within two days of receiving the request.
	14.2.9 Paragraph (3) in this paragraph and in paragraph (5) and (6) below, and adjudicator nominating body shall mean a body (not being a natural person and not being a party to the dispute) which holds itself out publicly as a body which shall select...
	14.2.10 Paragraph (3) the request referred to in paragraph (2), (5) and (6) should be accompanied by a copy of the notice of adjudication.
	14.2.11 Paragraph (4) any person requested or selected to act as adjudicator in accordance with paragraph (2), (5) or (6) should be a natural person acting in his personal capacity. The person requested or selected to act as an adjudicator shall not b...
	14.2.12 This is one of the key elements in the adjudication process. The question of conflict-of-interest, which is not precisely spelt out in paragraph 4 is becoming more and more applicable. Various challenges to the enforcement of adjudication deci...
	14.2.13 It is a useful additional sentence whenever a request for an adjudicator is made to enquire at the time that the potential adjudicator confirms that as far as he or she is aware there is no conflict-of-interest with concern to the parties.
	14.2.14 Where there are contracts with the adjudicator identified in the contract then there can be questions of conflict arising. The reason being that is that the standing adjudicator could be seen as making a series of decisions favouring a single ...
	14.2.15 This is just something that sub-contractors need to be aware of if nothing else.
	14.2.16 Although it appears that the service of notice of intent to refer to adjudication is the first step or sub-contractors should be examining the contract to determine whether or not there is an adjudicator appointed in the contract. If not, then...
	14.2.17 In the event of any concerns by the sub-contractor, the name proposed by the employer/main contractor should be ignored.
	14.2.18 There are various adjudicator nominating bodies, including Hunt ADR Limited and the sub-contractor should address the first enquiry to Hunt ADR by email to adr@huntadr.com. Hunt ADR has a list of skilled adjudicators.
	14.2.19 One additional method of deciding upon an adjudicator nominated body is to contact other sub-contractors within your field of expertise. It is quite possible that they do know somebody or if they don’t they may know someone who does. The sub-c...
	14.2.20 Now the sub-contractor has identified an adjudication nomination body. The website will generally make clear who is available, what their experiences and how much they charge.
	14.2.21 Have a glance at the details about each adjudicator and make a decision.
	14.2.22 Once the name of an adjudicator has been identified and submitted to the parties the adjudicator has two days within which to respond as to whether he or she has any conflict of interest and more and equally importantly whether they have suffi...
	14.2.23 It is important to note that at this time the adjudicator will not know the full extent of the dispute and the complexity or otherwise of the concerns between the parties.
	14.2.24 On the assumption that the adjudicator nominated accepts the appointment then the adjudicator will issue what is called an order for directions. This so-called order for directions informs the parties as to the timelines for complying with var...
	14.2.25 Where any party to the dispute objects to the appointment of a particular person as an adjudicator, that objection shall not invalidate the adjudicator's appointment nor any decision he may reach in accordance with paragraph 20.
	14.2.26 This paragraph appears to say that whatever the objection to the appointment whether it be conflict-of-interest, jurisdiction, dispute already decided, or any other ground it can be ignored.
	14.2.27 For instance, if the sub-contractor becomes aware that the adjudicator has adjudicated favourably on previous disputes on the employer’s behalf then the sub-contractor could rightly think they could object to the appointment of the adjudicator...
	14.2.28 Also, it seems that the objection relates only to the appointment and not to be subsequent behaviour of the adjudicator.
	14.2.29 Paragraph 13
	“The adjudicator may take the initiative in ascertaining the facts and the law necessary to determine the dispute, and shall decide on the procedure to be followed in the adjudication.”
	14.2.30 Paragraph 13 is properly placed under the heading of powers. It addresses what authority the adjudicator has and what he can do with that authority.
	14.2.31 Subparagraph (a) authorises the adjudicator to demand a supply of any documents that he thinks necessary and further to order written statements from any party to the contract. The subparagraph is silent as to the power of the adjudicator to o...
	14.2.32 This power he is given to investigate not merely listen.
	14.2.33 This is a subparagraph which authorises the adjudicator to decide which language is to be used in the adjudication proceedings. It is common sense that the adjudicator will use the language of the contract and any other language that ensures t...
	14.2.34 If more than one language is to be used the adjudicator must ensure that a translation of the second language is always available for the benefit of all parties.
	14.2.35 A power to meet and question the parties to the contract and their representatives seem to be a replication of the power identified above.
	14.2.36 The adjudicator has already been given the power to demand witness statements.
	14.2.37 As has been mentioned above it does not seem to be appropriate to meet and question the employees of the parties unless the word “representatives” implies every employee as required.
	14.2.38 It is rational for the adjudicator to be given the power to make a site visit always with the provision that the adjudicator seeks the permission of the site owner and occupier prior to the site visit.
	14.2.39 The subparagraph suggests that it is irrelevant whether or not the adjudicator’s visit is made in the company of the parties or not.
	14.2.40 On every occasion whenever a site visit takes place the other parties or indeed all the parties must be given the opportunity to attend.
	14.2.41 This subparagraph refers to the taking of tests or experiments. Here there is no mention of whether the other parties should be present or not. Which is surprising. In any event, whenever such an experiment or test is carried out all parties t...
	14.2.42 In Subparagraph (f) there are two distinct and separate directions. The first is a replication of a power to order representations and such submissions as he requires. That was obvious from the earlier powers given to the adjudicator.
	14.2.43 However, what is separate is that adjudicator is authorised to appoint experts, assessors or legal advisers. The subparagraph does not say that any adjudicator with experience will seek at least the referring parties’ consent before appointing...
	14.2.44 The adjudicator must explain in simple terms why he needs the benefit of such assistance.
	14.2.45 If he fails to do so it is possible that the adjudicator might have to meet the expenses of the expert, assessor or legal advisor as being an unnecessary cost.
	14.2.46 Giving directions means informing the sub-contractor and the responding party as to all the practical details involved in the adjudication process. Thus the adjudicator will try and work back from the 28 day period upon which he has to give th...
	14.2.47 Whenever possible an adjudicator should hold a preliminary meeting and attempt to agree these elements of his procedural powers with the parties.
	14.2.48 An example might be the adjudicator tells the referring party that he has one day in which to give his evidence and the responding party has one day to respond.
	14.2.49 Subparagraph H:
	“(h) issue other directions relating to the conduct of the adjudication.”
	14.2.50 Subparagraph (h) empowers the adjudicator to issue any other directions that he thinks fit for the benefit of the determination of the dispute.
	14.2.51 Paragraph 5:
	14.2.52 Since the whole concept of this pay when paid process and the procedures emphasise speed, strangely, the nominating body is allowed five days to make the selection and communicate that selection to the referring party. There is also no indicat...
	14.2.53 The sub-contractors should, where he is the referring party, make clear that he sends copies of all communication to all other parties at all times on that basis the sub-contractor can never be criticised.
	14.2.54 This situation anticipates that the nominated body shall not have made the selection and communicated it within the five days.
	14.2.55 In that instance, the sub-contractor assuming the sub-contractor is the referring party must communicate with the other party or parties giving the other party or parties 24 hours to agree to request a specified person.
	14.2.56 The chance of the other party or parties agreeing to an identified person who has been put forward by the referring party, here the sub-contractor is minimal.
	14.2.57 This then anticipates the failure to agree and then authorises the referring party to apply to any other adjudicator nominating body for a selection.
	14.2.58 It is important to note that the five-day period for communicating the selection to the referring party is not stated in the second element of paragraph 2.
	14.2.59 Therefore, it is quite reasonable for the second adjudicator nominating body to communicate the name of the appointed adjudicator in 2 weeks for instance.
	14.2.60 This element of paragraph 5 is very important. It puts a duty upon the person appointed as the adjudicator to ensure that he has the time to give proper effort to the determination of the dispute.
	14.2.61 It is also important to appreciate that while the adjudicator may have time when originally notified of the dispute it may turn out that the papers are so voluminous that the adjudicator may properly request further time to settle or rather de...
	14.2.62 Paragraph 6
	14.2.63 The requirement for the adjudicator proposed to state that he is unwilling to act is set out clearly in paragraph 2 (1)(2). However, there is no reference to where the adjudicator fails to respond at all.
	14.2.64 Therefore, the sub-contractor must assume that a silent adjudicator is the person who is unwilling or unable to act and simply draw a conclusion from that as opposed a failure to respond.
	14.2.65 The authorisation given to the referring party to request another person as set out in the paragraphs should be treated as a clear indication that the referring party must do this if they wish for the dispute to be set up by adjudication.
	14.2.66 In a situation where there may be another person specified in the contract but the sub-contractor may prefer to seek a nomination different from the person specified in the contract is not addressed.
	14.2.67 Persons as possible adjudicators who are not in favour in the eyes of the sub-contractor should be avoided and use of an independent nominating body is preferred.
	14.2.68 It is a requirement to notify the referring party within two days as to whether or not he is able or willing to act as an adjudicator is sensible but it should be made clear that the adjudicator must notify not only the parties but also his ad...
	14.2.69 Adjudicators will normally in their notifications make clear whom they have copied in that communication on the face of the document.
	14.2.70 Sub-contractors should be readily aware of the lack of clear communications on the part of the adjudicator.

	14.3 Party Representative
	14.3.1 The Scheme paragraph 16 (1):
	14.3.2 This subparagraph implies the parties to have legal or other representation in the assistance of preparing the case. The implication in the first line is that the contract may have stated that in the event of a dispute no representation will be...
	14.3.3 That would be unusual and if noticed in any contract should be removed if possible.
	14.3.4 The Scheme paragraph 16 (2):
	14.3.5 There can be little possible reason for this subparagraph. If the parties wish to employ one or more representative that surely is their privilege and prerogative.
	14.3.6 A party who wishes to do so can be reminded that orders of costs may be given against them in the event that the adjudicator advised that the use of more than one representative did not assist in any material way the case submitted by the party.

	14.4 Referral Notice
	14.4.1 It is very important to note as has been mentioned before that it must be clear beyond question that there is a dispute. Remember the steps that must be taken. A claim must be made. It is not sufficient that the claim is merely acknowledged it ...
	14.4.2 Therefore, the dispute is established. It may well be that there is more than one dispute for the adjudicator to decide upon. There is no need to bring separate claims. Providing the contract, if any, does not exclude the bringing of multiple c...
	14.4.3 For every referring party whether it is the sub-contractor or the contractor it is vital to appreciate that there are two notices. The first notice is the notice that there exists a dispute. And that notice must be identified as a notice of dis...
	14.4.4 The referral notice, the second notice, however, will generally have been prepared before the first notice has been issued and will provide full details of the nature of the dispute and how the referring party hopes to prove that the dispute sh...
	14.4.5 The Scheme Paragraph 7, (1):
	14.4.6 The scheme Paragraph 7 (2):
	14.4.7 The implication behind this direction is that the referral notice shall be limited to the contract and related documents.
	14.4.8 This is not correct as outlined in the commentary to paragraph 1 above. The referring party should prepare a set of documents, which not only identify the contract or the relevant parts of the contract but every other piece of supporting eviden...
	14.4.9 The adjudication notice is a simple document spelling out:
	(a) The contract;
	(b) The dispute;
	(c) Where and when the dispute or disputes occurred;
	(d) Who and when we are present at the dispute;
	(e) The claim or remedy is sought.

	14.4.10 Whereas, the referral notice, provides the following:
	(a) The contract, if any;
	(b) All supporting communications applicable to any variation or amendment of the contract;
	(c) Site minutes;
	(d) Photographs;
	(e) Site records;
	(f) Witness statements of those members of staff who can support the claim or claims being made;
	(g) Expert reports;
	(h) A clear chronology of what has occurred. That chronology should be the basis of the claim described in the referral notice. If that chronology can be shown to be true and accurate the chronology itself will be persuasive to the adjudicator as to t...

	14.4.11 In other words, the message to sub-contractors is despite the difficulties encountered for day-to-day management of a variety of small contracts attention to detail is vital. The money will not be wasted spent on attention to detail.
	14.4.12 With the referral notice, it is necessary to bring together as has been mentioned before in the preparatory time leading up to the service of the adjudication notice all the supporting evidence that they are claiming party here the sub-contrac...
	14.4.13 This document needs to be put together in a professional and easy to read manner. Remember that the adjudicator is not familiar with the problems that the sub-contractor has encountered. Try to think of telling the story of the concerns to an ...
	14.4.14 Appendix 2 gives an example of an introduction of the agreement between the parties.
	14.4.15 It is emphasised that the claiming party should be as focused as possible. It is not good policy to submit every single site document to the adjudicator in support of a claim. A ruthless analysis of the documentation will demonstrate which doc...
	14.4.16 Focus should be made to assist the adjudicator to come to a decision based upon clear evidence. Always remember that the adjudicator does not wish to struggle his way through the amount of poorly constructive evidence. However, a good presenta...
	14.4.17 The scheme paragraph 7 (3):
	14.4.18 This is a common-sense procedural requirement that whenever the referring party sends documents to the adjudicator all the documents must be copied and then dispatched to every other party.
	14.4.19 All the documents, which are submitted in the referral notice must be copied to all other parties to the contract and any other parties who would benefit by the receipt of those documents.
	14.4.20 The act of sending those documents must take place at the same time and not later than the dispatch of the notice of referral to the adjudicator.
	14.4.21 At all times the sub-contractor must obtain receipts for all such communications so that a future date there can be no question that it complied with the time limits inserted in the adjudication process.
	14.4.22 If an adjudicator discovers that the referring party is only sent part of the documentation to the other parties the impression will be given that the referring party is trying to deceive both the other parties but also the adjudicator and sho...
	14.4.23 The adjudicator will familiarise himself with the contents of the notice of referral and identify areas upon which he feels he needs more information if any.
	14.4.24 He will immediately start his investigations if he considers more information is required. There is no reason why the adjudicator should not actively commence his investigations before the receipt of the defence to the notice of referral. The ...
	14.4.25 It is bad practice for an adjudicator to leave such discussions until the last few days.

	14.5 Relevant Information Submitted by the Parties
	14.5.1 The scheme paragraph 17:
	14.5.2 The first element of this sentence is common sense. If relevant information has been given to the adjudicator he should consider it and give it the relevant importance that it is necessary.
	14.5.3 The second element of the sentence, however, is strange. It says he shall make available to the party any information taken into account in reaching his decision. If the adjudicator is relying on the information submitted by the parties he does...
	14.5.4 Sub-contractors should be well aware that they are entitled to see all evidence discovered by the adjudicator on his research and make sure that they are in a written reminder, not request, to the adjudicator to disclose such evidence.

	14.6 Party Fails to Comply
	14.6.1 The scheme paragraph 15:
	14.6.2 The above situations occur frequently in adjudication dispute determinations. It should be made clear that adjudicators will only very rarely order an oral hearing. The usual practice is for the adjudicator to decide the disputes upon the docum...
	14.6.3 Of course, if one party request an oral hearing then in all usual circumstances that request must be granted.
	14.6.4 So, the paragraph anticipates a failure to comply with orders or directions of the adjudicator. What can the adjudicator do or what should he do?
	14.6.5 In paragraph 15a:
	14.6.6 Subparagraph (a) above does take place but it really takes place without the supplement indicated in subparagraph (b) below.
	14.6.7 In paragraph 15b:
	14.6.8 Evidence is missing. That evidence was demanded by the adjudicator. The demands of the adjudicator were ignored. Presumably, the adjudicator considered the evidence was important in determining his decision. In that case, it is right and proper...
	“(c)  Make a decision on the basis of the information before him attaching such weight as he thinks fit to any evidence submitted to him outside period he may have requested or directed.”
	14.6.9 Subparagraph (c) very similar to subparagraph (b) and should be treated as another way of writing subparagraph (b).

	14.7 Adjudicator’s Decision
	14.7.1 Once the documents are all submitted to the adjudicator and the communications between the adjudicator and the parties are finished then the adjudicator must produce his decision.
	14.7.2 That decision must be completed on or before the final date agreed between the adjudicator and the parties for the decision-making process. Therefore, it will be either the 28th day or the 42nd day or such further day as the parties have agreed...
	14.7.3 At present, an adjudicator who fails to issue the decision within the time limits and aspirations his contract with the parties does not have to pay the costs of the two parties.
	14.7.4 It seems clear that the situation will soon change and an adjudicator, unless there is a very good reason such as ill health, will have to pay the cost of the parties in the event of a breach of contract of delivery of the decision.
	14.7.5 The scheme Paragraph 19, (1):
	14.7.6 The section and the subparagraphs contained therein are clear and will not cause a problem to any sub-contractor.
	14.7.7 The key problem with this series of directions is that the mechanism is lacking for the removal of the adjudicator. There is a reference to the adjudicator failing to reach his decision in a timely manner. Then there is a reference to the appoi...
	14.7.8 The scheme paragraph 22:
	14.7.9 It is usually assumed that any decision of the adjudicator will be reasoned. By reason and it means that the adjudicator will inform the parties as to why he arrived at his decision.
	14.7.10 It is quite possible for an adjudicator to give a one-line decision. “I find in favour of the referring party” referred to in the first notice of dispute and referral notice. If there is no requirement for reasons, then that simple one line is...
	14.7.11 If there is a requirement for the giving of reasons, then they are usual combination of guidance is that reason must be:
	(a) Consistent;
	(b) Cogent;
	(c) Comprehensive;
	(d) And Clear.

	14.7.12 Subsection (3) states:
	14.7.13 The parties may agree to accept the decision of the adjudicator as finally determining the dispute.
	14.7.14 This clause should give support and comfort to a sub-contractor, who obtains a decision from the adjudicator in his favour. This clause makes clear that the decision is not final. However, it does commit the other party, the losing party, to c...
	14.7.15 That means the winning sub-contractor can then instruct solicitors to seek an order to enforce the order from the relevant court. There is a gap in the procedural steps here. It would have been far more effective for the Act to have given auth...
	14.7.16 The next element within that paragraph is that if the contract identifies the next stage in the challenge process as being arbitration then the arbitration will normally follow. However, arbitration is not by any means always a fair and just p...
	14.7.17 It is really important for sub-contractors to attempt to ensure that the provisions in the contract applying to this Act are clear and simple and if not necessarily in its favour but at least is logical and consistent.
	14.7.18 It is considered that most main contractors and or employers would avoid the interim stage of arbitration especially when they appreciate that the only winners in a middle stage of the process being arbitration are the lawyers.
	14.7.19 An element of this direction refers to an agreement between the parties that the adjudicator's award is final. This rarely occurs.
	14.7.20 The final sentence of this subsection directs that the parties may agree to accept the decision is finally determining the dispute.
	14.7.21 That is nothing more than a repetition of the reference in the previous line to determining the dispute finally by agreement.
	14.7.22 It is quite unnecessary and is confusing.

	14.8 Effects of the Decision
	14.8.1 The scheme paragraph 23:
	14.8.2 It is usually understood that the order or orders set out in the decision of the adjudicator will be obeyed immediately or forthwith or as the subsection states peremptorily.
	14.8.3 However, by the manner in which this subsection is written, it is quite possible for there to be elements of the decision, which need to be addressed peremptorily and elements which can be complied with at some later date.
	14.8.4 Where this divided order has taken place, the adjudicator must make it clear which decisions are to be addressed peremptorily and which at a later date. It is also clear as to any procedure for addressing the decisions peremptorily such as paym...
	14.8.5 The decision is generally agreed to be required to be complied with in any event. It may well be possible to challenge that decision at the time of seeking enforcement. The decision will only be binding until the court/s decision as to enforcem...
	14.8.6 Subparagraph (3) should not be contentious but it has become so:
	14.8.7 What it means is almost at the same moment as the adjudicator reaches his decision he must publish that decision to each of the parties to the contract. Where the decision is reached on the 28th or 42nd day publishing it to the party is on the ...
	14.8.8 The decision will be issued, preferably it will be written in a form, which is clear and comprehensible to the parties especially the sub-contractor. The parties need to know simply who has won and who has lost. A simple phrase:
	I find that the sub-contractor has succeeded in his claim for £283,000.12 and that this claim is to be paid forthwith. Interest on the claim will be due from the date when the payment was due to being the 10th of August 2019. Compound interest will no...
	14.8.9 Whether or not the successful sub-contractor will be awarded his costs attributable to the professional services he has needed to employ in order to bring his case is a matter of a separate element as the original adjudication scheme suggested ...
	14.8.10 There will be occasions when the losing party complies with the decision of the adjudicator immediately or within an agreed time limit.
	14.8.11 In that case, the successful party, the sub-contractor, merely received the payment or whatever other forms of awards that the adjudicator has made. However, many losing parties are not so cooperative.

	14.9 Enforcing Decision
	14.9.1 If the losing party has not cooperated with the decision, then the successful party will need to instruct a solicitor to seek enforcement of the decision in the technology and construction Court or TCC. The majority of these cases seeking enfor...
	14.9.2 It is strongly recommended that a losing party does not apply for the contractual option of arbitration. The reason sadly is that arbitrators reviewing decisions of adjudicators have been identified as reversing those decisions on grounds which...
	14.9.3 This will take place even where the adjudicator has made mistakes in calculation or other mistakes providing those mistakes are made within the authority or power given to the adjudicator. In other words, if the adjudicator was required to make...
	14.9.4 The point of view of the courts is that adjudication is a rough and ready process and for that very reason is bound to contain mistakes. Since, however, the whole concept of the Act and the scheme is to ensure its speedy and effective payment p...

	14.10 Appoint New Adjudicator Where Late Award Issued
	14.10.1 There must be an application by one party or the parties by consent to notify the first adjudicator formally that because the decision has failed to be delivered in a timely manner his jurisdiction has come to an end.
	14.10.2 The formal notice can be served with a time limit for a response within 24 hours or deeming silence to be a response. Only then can the referring party seek the appointment of another adjudicator. Once the time limit proposed for the formal no...
	14.10.3 It is obvious that the parties should have copies of every single document and submission made to the first adjudicator and should forthwith supply those documents preferably in an agreed bundle of documents to the new adjudicator.
	14.10.4 The new adjudicator needs to be informed that the previous adjudicator has failed to deliver his decision in time.
	14.10.5 There is no requirement to inform the new adjudicator of the reason for his appointment.

	14.11 Agreeing Adjudicators Scope
	14.11.1 The scheme paragraph 20
	14.11.2 The requirement that the adjudicator shall take into account other matters which the parties agree should be within the scope of the adjudication is logical. However, it is essential that the parties jointly agree that these other matters shou...
	14.11.3 The adjudicator should be very careful and avoid taking matters into account which is supported by only one party. The second and much more contentious matter is where the adjudicator during his investigation finds matters which he considers w...
	14.11.4 In the Scheme paragraph 20a:
	14.11.5 This power to open up, revise and review any decision taken or any certificate given is a standard clause in many international contracts.
	14.11.6 However, where the decision is final and binding until reviewed by arbitration or litigation then it is highly unlikely that an adjudicator has the power to override the strict terms of the contract. The decision is not final and binding excep...
	14.11.7 For example, it could be there is a decision to issue a certificate for an extension of time which the adjudicator considers wrongly issued. If the certificate has been issued by the person named in the contract is strong authority that issue ...
	14.11.8 The scheme paragraph 20b:
	14.11.9 Frequently the whole point of the dispute between the parties is that the sub-contractor is owed money. Therefore, it will be the fundamental result of the dispute that there will be an order for payment to the sub-contractor of monies owed.
	14.11.10 The scheme paragraph 20c:
	14.11.11 Subparagraph (c) remains that the adjudicator has the power to decide the rate of interest and whether or not the interest should be awarded as a simple rate or be compounded. The results in monetary terms can be quite important to a successf...

	14.12 Revoke Appointment
	14.12.1 The scheme paragraph 11 (1)
	14.12.2 The first paragraph is not phrased most explicitly. What it should say is that the parties shall be liable to pay his fees subject to subparagraph (2).
	14.12.3 The last sentence of subparagraph (1) refers to apportionment. Comments were raised as to the power of the adjudicator to investigate and apportion.
	14.12.4 These comments apply to this subparagraph.
	14.12.5 The scheme paragraph 11 (2):
	14.12.6 This is the first mention of default or misconduct of the adjudicator. There is no definition of default or misconduct. It would usually mean some wilful act which is detrimental to one or both parties.
	14.12.7 For a sub-contractor unused to this process it could appear that many procedural examples are prejudicial to the sub-contractor or even on occasions to the opposing party.
	14.12.8 What should the sub-contractor do in the circumstances? On every occasion that the sub-contractor considers that the adjudicator has taken a prejudicial act or action the sub-contractor should inform the adjudicator and the parties in writing ...

	14.13 Powers of the Adjudicator
	14.13.1 The scheme paragraph 12:
	14.13.2 This is called jurisdiction. The adjudicator has power or jurisdiction to look at only those disputes submitted to him within the referral notice.
	14.13.3 If the adjudicator gives evidence to himself of other disputes, then there is a good chance that a court will set aside his decision for the simple reason that the parties did not wish him to resolve those additional disputes.
	14.13.4 The adjudicator shall
	(a) act impartially in carrying out his duties and shall do so in accordance with any relevant terms of the contract and shall reach his decision in accordance with the applicable law in relation to the contract; and
	(b) avoid incurring the unnecessary expense of.

	14.13.5 The first comment to make is that the above paragraph has nothing to do with powers. This paragraph is a reminder in no uncertain terms to the adjudicator as to the need to be fair and impartial between the parties.
	14.13.6 There is no point in referring to the relevant terms of the contract and linking that to impartiality.
	14.13.7 The concept of impartiality overrides everything else. The need to listen to the parties and to allow each party to put its case is fundamental and cannot be changed by the terms of the contract.
	14.13.8 For a decision to be correct it should be made in accordance with the applicable law identified in the contract.
	14.13.9 There will be sometimes occasions where people will be asked to sub-contract for work which is not based in England and Wales. The law applicable to the contract might be a totally different law from that of England and Wales. Sub-contractors ...
	14.13.10 The final direction is for the adjudicator to avoid incurring unnecessary expense. Since this whole process is so time-driven it is slightly difficult to see how an adjudicator could incur unnecessary expense. The possible areas would be appo...
	14.13.11 The act Subsection (e):
	14.13.12 It seems very obvious to state this but there are occasions when adjudicators have had their decisions set aside or brought to nothing by the fact that they were in one way and another seen to be biased in favour of one of the parties.
	14.13.13 The act Subsection (f)
	14.13.14 This is an important provision. Adjudicators will generally be experienced in the construction industry.
	14.13.15 It has been decided by the members of the Houses of Parliament that unlike judges, adjudicators will be entitled to question people on their own initiative and to look into legal issues whether or not they have been the subject of a dispute.
	14.13.16 As mentioned earlier the adjudicator will as soon as reasonably practical and preferably within the seven days while the adjudicator is waiting for the referral notice the adjudicator will discuss with the parties the proposed timetable. The ...
	14.13.17 In arbitration, if one party requires an oral hearing then there must be an oral hearing. However, in adjudication, it appears there is no such rule and it is very much in the discretion of the adjudicator.
	14.13.18 A reason for not opting for an oral hearing is the very strict time limits, which apply to adjudication which do not apply to the arbitration.
	14.13.19 The adjudicator will also decide upon the date upon which the responding party will serve its documents in defence to the referral notice.
	14.13.20 And the adjudicator will discuss also with the referring party whether they will wish to issue a response to the defence of the responding party. Finally, the responding party will be invited to consider whether it will wish to submit final c...
	14.13.21 The pressure placed upon the parties by the 28-day time window is enormous.
	14.13.22 Adjudicators should be well aware that they should enquire of the referring party whether the referring party is willing to extend by 14 days at an early stage thus giving the adjudicator a window of 42 days instead of 28 days within which to...
	14.13.23 Even with that extended time, the pressure on the parties is extreme.
	14.13.24 An important element of the adjudication process is that the adjudicator is permitted to investigate both facts and law. That means that the adjudicator can demand additional documentation or witness statements if the adjudicator is not satis...

	14.14 Adjudicators Liabilities
	14.14.1 The scheme paragraph 26:
	14.14.2 This paragraph is trying to protect the adjudicator and his staff from any legal action where the adjudication process has failed with cost implications for at least a referring party if not the responding party.
	14.14.3 A situation may be given as an example where the adjudicator had a decision ready to be given to the parties on the 28th day and informed the parties of the readiness of the decision but failed to deliver it on or before the end of the 28th da...
	14.14.4 A referring party might reasonably ask why should the adjudicator not pay the costs that the referring party has spent in the adjudication process which have all been wasted by the simple fact that the adjudicator did not issue the decision on...
	14.14.5 The Act Subsection (4) states:
	14.14.6 This subsection is intended to protect the adjudicator from actions being brought against him for inept behaviour or even negligence. It is an important and useful protection for the adjudicator.
	14.14.7 However, this protection should not encourage adjudicators to behave in a purely incompetent manner in coming to a decision. It is always important to recall that unless the time for the decision has been extended the adjudicator has only 28 d...
	14.14.8 Before sub-contractors become put off by the entire process it is important that the sub-contractor will be the person referring the dispute to the adjudicator. That means that the sub-contractor is in a position if it has the funds to prepare...
	14.14.9 The pressure is then placed upon the responding party to come up with sufficient evidence to persuade the adjudicator that the application by the sub-contractor is wrong and should not be made.

	14.15 Adjudicator Resigns
	14.15.1 The scheme paragraph 9 (1):
	14.15.2 The adjudicator would normally issue an agreement for the parties to sign.
	14.15.3 The referring party, here the sub-contractor, should ensure that an adjudicator will only resign for specific reasons. Those reasons include the insufficient skill to the side of the dispute, duplication with another dispute, insufficient time...
	14.15.4 There should not be any authorisation for an adjudicator to resign without good reason. Yet that is what this subparagraph 1 permits.
	14.15.5 All sub-contractors should resist any requests or indeed statement that resignation is imminent. The sub-contractors should make very clear that unless there are clear and cogent reasons for the resignation it will be rejected.
	14.15.6 The scheme paragraph 9 (2):
	14.15.7 Where there is duplication or a similar dispute referred to an adjudicator then the adjudicator may reside indeed must resign.
	14.15.8 The scheme paragraph 9 (3):
	14.15.9 It is obvious that if the adjudicator has resigned for a good reason then the referring party must be entitled to have the dispute decided by another adjudicator. The procedure for that appointment is set out in this paragraph.
	14.15.10 The requirement that the referring party, here the sub-contractor, supply the adjudicator with all the papers supplied to the first adjudicator where possible should not ever occur. Whenever the referring party is providing evidence to the ad...
	14.15.11 The scheme paragraph 9 (4):
	“Where an adjudicator resigns in the circumstances referred to in paragraph (2), or where a dispute varies significantly from the dispute referred to him in the referral notice and for that reason he is not competent to decide it, the adjudicator shal...
	14.15.12 This subparagraph is confusing. There is a reference in the first 2 lines in paragraph 2. This must refer to subparagraph 2. The rationale for resignation in subparagraph 2 is limited to the circumstances where the dispute referred to the adj...
	14.15.13 Therefore, it is only in those circumstances that an adjudicator may be paid the reasonable amount by way of fees and expenses incurred by him.
	14.15.14 It is never clear when the adjudicator will find out that the decision that he is being asked to decide as already been decided by someone else.
	14.15.15 The knowledge might come to the adjudicator halfway through the process of determination or indeed not until he has made his decision. In those circumstances, it would be proper for the parties to pay his fees.
	14.15.16 However, this subparagraph 4 appears to anticipate that the adjudicator upon finding that the decision has already been made by another adjudicator will then decide as to which party shall pay his fees and expenses. That requires an investiga...
	14.15.17 Subparagraph 4 introduces the concept that an adjudicator may resign from adjudicating a dispute which has been assigned to him because he has discovered that another person has been appointed to adjudicate upon that decision.
	14.15.18 Sub-contractors must be fully aware that the rules are not perfect and are required to be assisted by amounts of common sense.

	14.16 Adjudication Cost
	14.16.1 The scheme paragraph 25:
	14.16.2 Sub-contractors should be aware that there are adjudicators who offer a fixed fee adjudication administration. This is a useful addition to cost-effectiveness in adjudication.
	14.16.3 Sub-contractors should also attempt to find claims consultants who are willing also to provide fixed or limited cost fees for their adjudication.
	14.16.4 The Housing Grants Construction and Regeneration Act 1996 was amended by the Local Democracy Economic Development and Construction Act 2009 to include a provision that it is prohibited for there to be a contract term that states at the outset ...
	14.16.5 The only exception refers to the adjudicator’s fees and expenses.  The real innovation is that the parties may agree after the service of the notice of intention to refer the dispute to adjudication that their respective costs in the adjudicat...
	14.16.6 The Housing Grant Construction Regeneration Act 1996 was amended by the Local Democracy Economic Development Construction Act 2011 to include provisions that each party would be responsible for their own costs in the event of a party referring...
	14.16.7 This change implies that the adjudicator has the power to award the costs of bringing the adjudication where the party is successful to the successful party. The only exception refers to the adjudicator's costs and fees and that is still a val...
	14.16.8 While this is a step forward in some ways it is also open to controversy. The controversy arises as adjudicators like arbitrators may well apportion the costs between the parties. The adjudicators may decide that the claiming party was only pa...
	14.16.9 There are other adjudicators who will quite rightly say if the claim had not been brought then they came in part it would not have been awarded any compensation and on that basis, the claimant party should receive all its costs.
	14.16.10 However, the fact that the law has now intervened to give these powers by implication to the adjudicator is helpful. It is, however, worth noting that this only applies unless after the service of the Notice of Adjudication the parties reach ...

	14.17 Adjudication Duration/ Timescales
	14.17.1 The provision of the timetable does not need to be set out in the contract. It is simply sufficient to state that the referring party will provide a timetable within seven days. Provide a timetable with the object of securing the appointment o...
	14.17.2 After that, the adjudicator would set out the balance of the timetable.
	14.17.3 The adjudicator is to reach a decision within 28 days of referral or such longer period as is agreed by the parties after the dispute has been referred.
	14.17.4 This decision period that is agreed between the parties must be stated in the contract. The adjudicator must disclose to the parties that decision.
	14.17.5 It is essential for the purposes of common sense if nothing else if the decision has been reached on the 28th day it is essential to communicate that decision forthwith without delay to the parties.
	14.17.6 It will be obvious that on many occasions the dispute will be complex. Therefore the 28 day period will be insufficient for the adjudicator to do justice to the submissions or papers put forward by the opposing parties. In that case, if the pa...
	14.17.7 However, if only one party agrees, and it will usually be the referring party then the adjudicator still has to reach the decision within the 28 day period plus 14 days.
	14.17.8 Although the adjudicator may extend the period of 28 days by up to 14 days with the consent of the party by whom the dispute was referred; this element, which again must be stated in the contract, allows an adjudicator to extend the time witho...

	14.18 Confidential
	14.18.1 The scheme paragraph 18:
	14.18.2 This is a general instruction for the parties to the adjudication including the adjudicator to keep all confidential information confidential.
	14.18.3 However, the last element of the sentence states that the information did not become confidential if it is necessary for the purposes of or in connection with the adjudication.
	14.18.4 There is a step missing here. If the adjudicator decides that the confidential information is necessary for the purposes of or in conjunction with the adjudication, he must inform the parties that that will be his decision. Then he must give t...
	14.18.5 Interim step gives confidence to the parties that they are at least attempting to ensure that confidential information will not wilfully be disclosed.


	15 Appendix 1
	An example of a letter requesting payment
	To John Brown
	Managing director of Circumstances Ltd,
	288 Forthright Street,
	Middletown,
	Utopia
	NOTICE FOR PAYMENT
	Contract to supply and fit as required Formwork for your extension at 290 Forthright Street.
	The contract is for £283,000.00 and the duration of the contract is 4 ½ months.
	The contract start date was the 12th of November 2019.
	You gave us possession on the 16th of November 2019.
	My foreman, John Jones agreed with Mr Smith the amount of the first payment sometime in December.
	The first date for payment was the 11th of January 2020. Mr Smith gave us a payment notice on the 12th of January 2020.
	We had agreed that the payments would be due 14 days after the date for payment.
	The first payment was paid on the 26th of January 2020.
	On the 6th of February 2020 my foreman agreed with Mr Smith the amount of the second payment.
	Mr Smith gave us a payment notice on the 11th of February 2020.
	Since that date we have not heard anything from you.
	The date when the payment was due was the 26th of February.
	The payment has not been made.
	Apparently, you must give us a notice if you are going to withhold monies within five days of the date for final payment of the instalment.  It is now the 6th of March 2020 and no notice like that has been given. I now ask you to make the outstanding ...
	Yours sincerely,
	Brian Riley,
	Managing Director Riley Shuttering and Steel Supply Ltd
	Dated the 8th of March 2020

	16 Appendix 2
	An example of a brief introduction of the facts relating to the Contractor/sub-contractor.
	The sub-contractor has carried on the business of a plastering contractor for the last 28 years. The sub-contractor has operated throughout the region of the south of England. The sub-contractor has approximately 28 full-time employees and 16 part-tim...
	On the 1st of January 2017 it tendered for a plastering contract at the High Church residential estate located at the town of Lambeth Close to the city of Bristol.
	The value of the works represented by the tender sum was £280,822. The tender was accepted by the employer by an email dated the 30th March 2017. The sub-contractor was appointed as a specialist sub-contractor and it was required to coordinate its pro...
	The date for starting of the works was scheduled to be the 30th of April 2017.

	17 Appendix 3
	17.1.1 Scheme for construction contracts definitions, Paragraph 12, in this part of the scheme for construction contracts:
	17.1.2 ”Claim” by payee means a written notice given by the party carrying out the work under a construction contract to the other parties specifying the amount of any payment or payments which he considers to be due and the basis on which it is, or t...
	17.1.3 A Claim means a notice from the sub-contractor or contractor seeking payment.
	17.1.4 “Contract price” means the entire sum payable under the construction contract in respect of the work;
	17.1.5 There may well be situations where the contract price is not fixed at the beginning of the contract. It may well be determined on quantities of material or other means and therefore it may be impossible in some instances to identify a contract ...
	17.1.6 ”Relevant construction contract” means any construction contract other than one:
	(a) which specifies that the duration of the work is to be less than 45 days, or
	(b) in respect of which the parties agree but the duration of the work is estimated to be less than 45 days;

	17.1.7 “Relevant period” means a period, which is specified in, or is calculated by reference to the construction contract or where no such period is so specified or is so calculable, a period of 28 days;
	17.1.8 “Value of work“ means an amount determined in accordance with the construction contract under which the work is performed or where the construction contract contains no such provision, the cost of any work performed in accordance with that cont...
	17.1.9 The comment applicable to the definition of contract price also applies here. There will be situations where it is impossible to determine the value of the work until the completion of the contract. In any event, this paragraph and definition s...
	17.1.10 “Work” means any of the work or services mentioned in Section 104 of the Act.

	18 Appendix 4
	18.1.1 Hunt ADR Construction Adjudication Referral Form:
	Payment
	Payment will be taken using secure WorldPay facilities which comply with all relevant data protection legislation. All information recorded on this form is necessary in order for us to properly process a payment and this form will be destroyed once pa...
	Personal Details
	Name ____________________________________________________________________
	Email ____________________________________________________________________
	Telephone ________________________________________________________________
	Address __________________________________________________________________
	_________________________________________________________________________
	_________________________________________________________________________
	_________________________________________________________________________
	Payment Details
	Payment Method (state Credit Card or Debit Card) ________________________________
	Amount £294 (£245 pus VAT)
	Name on Card _____________________________________________________________
	Card Number ______________________________________________________________
	Security Code ________________________ Start Date (if shown) ____________________
	Expiry Date _______________________________________________________________
	Please return to adr@huntadr.com or Travel ADR, PO Box 12627, Billericay CM12 2EZ


